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Court of Appeals of the District of Columbia 

No. 4681. 

Harry F. Sinclair, Appellant, 

vs. 

United States of America. 

a Supreme Court of the District of Columbia. 

Criminal. No. 42060. 

United States of America, Plaintiff, 

vs. 

Harry F. Sinclair, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That, in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 Indictment. 

Filed in Open Court March 31, 1924. 

/ 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, of the January Term, in t^ie Year 1924. 

First Count. 

District of Columbia, ss: j 

The grand jurors for the United States oil America em¬ 
paneled and sworn in the Supreme Court of {he District of 

1—4681a 
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Columbia, holding a criminal term at the January Term 
of said court in the year 1924, and inquiring for said Dis¬ 
trict of Columbia,* upon their oath present, that, for many 
years last past, the Government of the United States has 
been greatly disturbed by the progressive dimwmtion 
2 of the supply of petroleum, from which are derived 
fuel oil, gasolene and other valuable products, in¬ 
dispensably necessary to the operation of the naval vessels 
of the United States, and consequently has been keenly 
interested in the subject of the conservation and economical 
production, handling, storage and use of such supply for 
that purpose, especially with reference to occurrence of 
such supply on the public domain of the United States; and 
that this situation lias been productive of a considerable 
amount of executive action, and of legislation by the Con¬ 
gress of the United States, notably, 1, the Executive Order 
of September 2,1912, of the following tenor: 

Naval Petroleum Reserve No. 1. 


Order of Withdrawal. 


It is hereby ordered that all lands included in the follow- 
* 

ing list and heretofore forming a part of petroleum re¬ 
serve No. 2, California No. 1, withdrawn on July 2, 1910, 
from settlement, location, sale, or entry and reserved for 
classification and in aid of legislation under the authority 
of the act of Congress entitled “An act to authorize the 
President of the United States to make withdrawals of 
public lands in certain cases (36 Stat. 847), shall hereafter, 
subject to valid existing rights, constitute naval petroleum 
reserve No. 1 and shall be held for the exclusive use or 


beneiit of the United States Navy until this order is re- 
voiced by the President or by act of Congress. To this 
end and for this ^public purpose the order of July 2, 1910, 
is modified, and the withdrawal of that date is continued 
and extended in so far as it affects these lands. 


Mount Diablo Meridian. 

T. 30 S., R. 22 E., sec. 24 all. 

T. 30 S., R. 23 E., sec. 10, all; secs. 12 to 30 inclusive; secs. 
32 to 36 inclusive. 
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T. 31 S., R. 23 E., secs. 1 to 4, inclusive; sees. 10 to 14, in¬ 
clusive. 

T. 30 S., R. 24 E., secs. 17 to 20, inclusive ;| secs. 28 to 34, 
inclusive. 

T. 31 S., R. 24 E., secs. 1 to 12, inclusive; ^ec. 18, all. 

WM. H.| TAFT, 

September 2, 1912. ! President . 

2, the Executive Order of December 13, 1912 of the follow¬ 
ing tenor: 

Naval Petroleum Reserve No. |2. 

Order of Withdrawal. j 

It is hereby ordered that all lands include^ in the follow¬ 
ing list and heretofore forming a part of petroleum reserve 
No. 2, California No. 1, withdrawn on July 2, 1910, 
3 from settlement, location, sale, or entry and reserved 
for classification and in aid of legislation under the 
authority of the act of Congress entitled “Ar. act to author¬ 
ize the President of the United States to make withdrawals 
of public lands in certain cases (Stat. 36, 847),” shall here¬ 
after, subject to valid existing rights, constitute naval pe¬ 
troleum reserve No. 2, and shall be held for the exclusive 
use or benefit of the United States Navy until this order 
is revoked by the President or by act of Congress. To this 
end and for this public purpose the order of July 2, 1910, 
is modified and the withdrawal of that date is continued 
and extended in so far as it affects these lands. 

Mount Diablo Meridian. 

T. 31 S., R. 23 E., secs. 7 to 9, inclusive; secs. 15 to IS, 
inclusive; secs. 20 to 23, inclusive, secs. 25 to 29, inclusive; 
secs. 33 to 36, inclusive. 

T. 31 S., R. 24 E., secs. 30 to 32, inclusive. 

T. 32 S., R. 23 E., secs. 1 to 3, inclusive; secs. 11 to 13, 
inclusive. 

T. 32 S., R. 24 E., secs. 2 to 18, inclusive. 

T. 32 S., R. 25 E., sec. 18, all. 

WM. H| TAFT, 

President. 

December 13, 1912. 
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3, the Executive Order of April 30, 1915, of the following 
tenor: 


Order of Withdrawal. 


Naval Petroleum Reserve No. 3, Wyoming No. 1. 

It is hereby ordered that all lands hereinafter described 
and heretofore forming a part of Petroleum Reserve No. 
8, withdrawn on July 2, 1910, from settlement, location, sale 
or entrv and reserved for classification and in aid of legisla- 
lion under the authority of the act of Congress approved 
June 25, 1910 (36 Stat., 847), entitled “An act to authorize 
the President of the Tinted States to make withdrawals of 
public lands in certain cases/’ as amended by act of Con¬ 
gress approved August 24, 1912 (37 Stat., 497), shall here¬ 
after constitute Naval Petroleum Reserve No. 3, and shall 
be held for the exclusive use or benefit of the United States 
Navv until this order is revoked bv the President or by 
Congress. To (his end and for this public purpose the order 
of July 2, 1910, is modified and the withdrawal of that date 
is continued and extended in so far as it affects these lands. 


4 Sixth Principal Meridian. 

T. 38 N., R. 78 W, Sec. 2, S. W. Vi of N. E. Vi, W. M>, W. y> 

of S. E. Vi: 

See. 3, all; 

See. 4, X. E. Vi, N. E. Vi of N. W. Vi, N. 
i y 2 of S. E. Vi, s. E. Vi of S. E. V4 ; 

Sec. 9, E. y> of X. E. V4, N. E. Vi of S. 
E. i/ 4 ; 

Sec. 10; all: 

Sec. 11, W. % of X. E. Vi, W. y 2 , S. E. Vi; 

Sec. 14, all; 

1 Sec. 15, X. i/., X. 1/2 of S. W. Vi, S. E. V, 
of S. W. y 4 . S. E. Vi ; 

Sec. 22, X. E. Vi, X. -E. Vi of N. W. y 4 , 
E. 1/2 of S. E. Vt ; 

Sec. 23, ail; 

See. 26, X. W. Vi of N. E. Vi, N. Y> of 
X. W. 1/4; 
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T. 39 N., R. 78 W., Sec. 16, X. E. y 4 of S. Wi y 4 , S. V 2 of S. 

w. y 4 , s. w. y 4 of s. ej y 4; 

Sec. 21, all; 

Sec. 22, S. W. y 4 of X. y 4 , S. W. %; 
Sec. 27, W. y> of X. E. %, W. V 2 , S. 
E.%; 

Sec. 28, all; 

Sec. 29, E. y 2 , E. y> of X. w. %, x. y 2 of 
S.W. %, S. E. y 4 of S. tvv. y 4 ; 

Sec. 32, X. y> of X. E. y 4? S. E. % of X. 

E. y 4 ; 

Sec. 33, x. y>, x. y> of s. w. y 4 , s. e. y 4 
of s. w. y 4 , s. e. y 4; 

Sec. 34, all; 

Sec. 35, S. W. y 4 of X. W. %, W. V 2 of 

s. w. y 4 , s. e. y 4 of s. w. y 4 . 

WOODROW WflLSOX, 

President. 


30 April, 1915. 


4, Sections 13, 14, 15, 16, 17, 18, 18a and 19! of the Act ap¬ 
proved February 25, 1920 (41 Stat., 437), eiititled “An act 
to promote the mining of coal, phosphate, oil, oil shale, gas 
and sodium on the public domain,” which sections pertain, 
among other things, to the leasing of portions of such pub¬ 
lic domain containing such supply; 5, the j Act approved 
June 4, 1920 (41 Stat., 812), entitled “An jict making ap¬ 
propriations for the naval service for the fiscal year end¬ 
ing June 30, 1921, and for other purposes,” providing, 
among other things, for the taking, by the Secretary of the 
Xavy, of possession of all properties withiij the naval pe¬ 
troleum reserves subject to the control and use by the 
United States for naval purposes on which there were no 
pending claims or applications for permits or leases 


o 


under the provisions of said Act of February 25,1920, 
and the conservation, devolpment, use and operation 


of the same in the discretion of said Secretary, directly or 


by contract, lease, or otherwise, and the u^e, storage, ex¬ 


change or sale of the oil and gas products thereof, and of all 
rovaltv oil from lands in the naval reserves, for the benefit 
of the United States; and, 6, the Executive Order of May 
31, 1921, of the following tenor: 
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Executive Order. 

“Under the provisions of the act of Congress approved 
February 25, 1920 (41 Stat., 437), authorizing the Secre¬ 
tary of the Interior to lease producing oil wells within any 
naval petroleum reserve; authorizing the President to per¬ 
mit the drilling bf additional wells or to lease the remainder 
or any part of a claim upon which such wells have been 
drilled, and under authority of the act of Congress approved 
June 4, 1920 (41 Stat., 912), directing the Secretary of the 
Xavy to conserve, develop, use and operate, directly or by 
contract, lease, or otherwise, unappropriated lands in naval 
reserves, the administration, and conservation, of all oil 
and gas bearing lands in naval petroleum reserves Xos. 1 
and 2, California, and naval petroleum reserve No. 3 in 
'Wyoming and naval shale reserves in Colorado and Utah, 
arehereby committed to the Secretary of the Interior subject 
to the supervision of the President but no general policy as 
to drilling or reserving lands located in a naval reserve shall 
be changed or adopted except upon consultation and in co¬ 
operation with the Secretary or Acting Secretary of the 
Xavv. The Secretarv of the Interior is authorized and 

* i 

directed to perform any and all acts necessary for the pro¬ 
tection, conservation, and administration of the said re¬ 
serves subject to the conditions and limitations contained in 
this order and the existing laws or such laws as may here¬ 
after be enacted by Congress pertaining thereto. 

WARREN G. HARDING. 


The White House, May 31, 1921. 

And the grand jurors aforesaid, upon their oath afore¬ 
said, do further present, that, on April 7, 1922, the Secre¬ 
tary of the Xavy of the United States and the Secretary of 
the Interior of the United States, under the supposed 
authority of said Act of Congress of June 4, 1920, and said 
Executive Order of May 31, 1921, did make, execute and 
deliver as a result of the procurement of Harry F. Sinclair, 
acting as President of the Mammoth Oil Company, a cor¬ 
poration under tlie laws of the State of Delaware, and of 
negotiations with said Harry F. Sinclair, as such President, 
a certain agreement of lease to said Mammoth Oil Com- 
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pany, which said lease purported to grant unto said Mam¬ 
moth Oil Company the right to extract and Ijake oil and gas, 
upon certain terms and conditions therein set forth, from 
the lands described in the aforesaid Executive Order dated 
April 30, 1915, and to sell, transfer and convey, for con¬ 
siderations therein named, to said Mammoth Oil 
6 Company, the royalty oil and gas which might accrue 
to the United States under the terms of the said 
lease; that, on February 9,1923, said Secretary of the Navy 
and said Secretary of the Interior, acting upon the sup¬ 
posed authority and said Act of June 4, |.920, did make, 
with said Mammotli Oil Company, a certain contract sup¬ 
plemental to the lease last above referred ]to, wherein and 
whereby, in consideration of the delivery by the United 
States or royalty oils unto said Mammoth Oil Company, 
said company did agree to perform and cause to be per¬ 
formed labor, and to furnish and cause to be furnished 
storage and tankage facilities for and to the United States; 
that, on April 25,1922, said Secretary of the Navy and said 
Secretary of the Interior, acting under the supposed author¬ 
ity of said Act of June 4,1920, and of said Executive Order 
of May 31, 1921, did make and execute, with the Pan Amer¬ 
ican Petroleum and Transport Company, a corporation 
under the laws of the State of Delaware, a contract for the 
sale and delivery unto said corporation of certain royalty 
oils received from leases executed pursuant to said Act of 
February 25, 1920, and said Act of June 4, 1920, on lands 
lying in the Naval Petroleum Reserves No. 1 and No. 2, 
being the lands described in said Executive Orders of Sep¬ 
tember 2, 1912, and December 13, 1912, ind did further 
make, with said last-mentioned corporation, an agreement 
supplementary to said last-mentioned agreement, under 
date of December 11, 1922, the purpose and effect of both 
of which last-mentioned agreements was that said last- 
named corporation should, in consideration jof the covenants 
by the United States in said contracts to deliver to said cor¬ 
poration any royalty oils which it, the United States, might 
receive, under any lease or leases then in force or which 
should thereafter be executed by the United States, for 
lands in said Naval Reserves, do and perform, and cause to 
be done and performed, labor and furnish and cause to be 
furnished storage and tankage facilities for and to the 
United States. 
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And the grand jurors aforesaid, upon their oath afore¬ 
said, do furtheh present, that on December 11, 1922,- said 
Secretary of the Xavv and said Secretary of the Interior, 
acting under the supposed authority of said Act of June 
4, 1920, did make, with the Pan American Petroleum Com¬ 
pany, a corporation under the laws of the State of Cali¬ 
fornia, a lease giving and granting unto the said last-men¬ 
tioned corporation the right to take from lands lying in said 
Naval Petroleum Deserve No. 1 the oil and gas which might 
be recovered by said corporation therefrom, in considera¬ 
tion of the payment of a royalty in oil and gas therein stip¬ 
ulated, the lands covered by and comprehended in said last- 
mentioned lease 1 being a portion of the lands mentioned and 
described in said Executive Order of September 2 ,1912. 

And the grand jurors aforesaid, upon their oath afore¬ 
said, do further present, that after the making of said lease 
of April 7,1922,i to said Mammoth Oil Company, and of said 
agreement of April 25, 1922, with said Pan American Pe¬ 
troleum and Transport Company, to wit, on April 29, 1922, 
the matters of the making of that lease and of that agree¬ 
ment were brought to the attention of the Senate of 
7 the United States; that it was charged before the 
Senate that there had been fraud, collusion and bad 
faith in the making of the said lease and contract, and ques¬ 
tions as to the legality of said lease and contract, as to the 
future policy of the Government as to said lease and con¬ 
tract, and as to all similar leases and contracts, and as to 
the necessity and desirability of legislation upon the gen¬ 
eral subject therein involved, arose in the Senate; that as a 
consequence of the making of said charges and the raising 
of said questions, the Senate thereafter, to wit, on said 
April 29,1922, did adopt a certain resolution, that is to say, 
a resolution of the tenor following (S. Res. 282): 


That the Secretary of the Interior is directed to send to 
the Senate: (a 1 ) Copies of all oil leases made by the De¬ 
partment of the Interior within naval oil reserve numbered 
one, and separately, naval oil reserve numbered two, both 
in the State of California, and naval oil reserve numbered 
three in the State of Wyoming, showing as to each the 
claim upon which the lease was based or issued: the name 
of the lessee; the date of the lease; the area of the leased 
property: the amount of the rent, royalty, bonus, and all 
other compensation paid and to be paid to the United States. 
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showing and 
ind the action 


(b) All Executive orders and other papers in the files of 
the Department of the Interior and its bureaus, or copies 
thereof if the originals are not in the files, authorizing or 
regulating such leases, including correspondence or mem¬ 
oranda embodying or concerning all agreements, instruc¬ 
tions, and requests by the President or the Navy Depart¬ 
ment as to the making of such leases and the ijerms thereof. 

(c) All correspondence, papers, and files 
concerning the applications for such leases aj 
of the Department of the Interior and its bureaus thereon 
and upon all the several claims upon which su^h leases were 
based or issued, all in said naval reserves. 

(d) And all contracts for drilling wells on naval oil re¬ 
serves, date and terms of same, reasons theifefor, and the 
number and date of the drilling of wells on 
adjacent to oil reserves. 

Resolved further, That the Committee on 
and Survevs be authorized to investigate this 
of leases upon naval oil reserves, with partic 
to the protection of the rights and equities olf the Govern¬ 
ment of the United States and the preservation of its 
natural resources, and to report its finding 
mendations to the Senate. 


private lands 

Public Lands 
entire subject 
ilar reference 


s and recom- 


and, on June 5, 1922, a certain other resolution, that is to 
say, a resolution of the tenor following (S. Res. 294): 

Resolved, That S. Res. 282 is hereby amended by adding 
at the end of said resolution the following: 

4 ‘ That the said committee is hereby authorized to sit and 
perform its duties at such times and places as it deems 
necessary or proper and to require the attendance of wit¬ 
nesses by subpoenas or otherwise; to require the production 
of books, papers, and documents; and to employ 
8 counsel, experts, and other assistant^, and stenog¬ 


raphers, at a cost not exceeding $1.2 


5 per printed 


any member 
and sign sub- 


page. The chairman of the committee, or| 
thereof, mav administer oaths to witnesses 
poenas for witnesses; and every person dijly summoned 
before said committee, or any subcommittee thereof, who 
refuses or fails to obey the process of said committee or 
appears and refuses to answer questions pertinent to said 




10 


H. F. SINCLAIR VS. UNITED STATES OF AMERICA. 


investigation shall be punished as prescribed by law. The 
expenses of said investigation shall be paid from the con¬ 
tingent fund of the Senate on vouchers of the committee or 
subcommittee, signed by the chairman and approved by the 
Committee to Audit and Control the Contingent Expenses 
of the Senate.’’ 

and, on February 5, 1923, a certain other resolution, that is 
to say, a resolution of the tenor following (S. Res. 434): 

Resolved, That Senate Resolution 282, agreed to April 21, 
1922, and Senate Resolution 292, agreed to May 15,1922, au¬ 
thorizing and directing the Committee on Public Lands and 
Surveys to investigate the entire subject to leases upon 
naval oil reserves, with particular reference to the pro¬ 
tection of the rights and equities of the Government of the 
United States and the preservation of its natural resources, 
and to report I its findings and recommendations to the 
Senate, and providing that the expenses of such investiga¬ 
tion be paid from the contingent fund of the Senate, be, and 
the same are, continued in full force and effect until the 
end of the Sixtv-eighth Congress. 

The committee or any subcommittee thereof is authorized 
to sit during the sessions or the recesses of the Senate, and 
after the expiration of the present Congress until the as¬ 
sembling of the Sixty-eighth Congress, and until otherwise 

ordered bv the Senate. 

* 

and, on February 7, 1924, a certain other resolution, that 
is to say, a resolution of the tenor following (S. Res. 147): 

Resolved, That the Secretary of the Interior is directed 
to send to the Senate: 


(a) Copies of all oil leases made by the Department of 
the Interior within naval oil reserve numbered 1, and, 
separately, naval oil reserve numbered 2, both in the State 
of California, and naval oil reserve numbered 3, in the State 
of Wyoming, showing as to each the claim upon which the 
lease was based or issued: the name of the lessee; the date 
of the lease: the area of the leased property; the amount 
of the rent, royalty, bonus, and all other compensation paid 
and to be paid to the United States. 

(b) All Executive orders and other papers in the files 
of the Department of the Interior and its bureaus, or copies 
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thereof, if the originals are not in the files, authorizing or 
regulating such leases, including correspondence or memo¬ 
randa embodying or concerning all agreements, instruc¬ 
tions, and requests by the President or the Navy De- 
9 partment as to the making of such leases and the 
terms thereof. 

(c) All correspondence, papers, and files showing and 
concerning the applications for such leases and the action 
of the Department of the Interior and its bureaus thereon 
and upon all the several claims upon which such leases 
were based or issued, all in said naval reserves. 

(d) And all contracts for drilling wells on naval oil re¬ 
serves, date and terms of same, reasons therefor, and the 
number and date of the drilling of wells on private lands ad¬ 
jacent to oil reserves. 

Resolved further, That the Committee on Public Lands 
and Survevs be authorized to investigate this entire sub- 
ject of leases upon naval oil reserves, with particular refer¬ 
ence to the protection of the rights and equities of the Gov¬ 
ernment of the United States and the preservation of its 
natural resources, and to ascertain what, if any, other oi 
additional legislation may be advisable, and to report its 
findings and recommendations to the Senate. 

Resolved further, That the said committee is hereby au¬ 
thorized to sit and perform its duties at siicli times and 
places as it deems necessary or proper and 1:0 require the 
attendance of witnesses by subpoenas or otherwise; to re¬ 
quire the production of books, papers, and documents: and 
to employ counsel, experts, and other assistants, and sten¬ 
ographers, at a cost not exceeding 25 cents per hundred 
words, to report such hearings. The chairman of the com¬ 
mittee, or anv member thereof, mav administer oaths to wit- 
nesses and sign subpoenas for witnesses; and every per¬ 
son dulv summoned before said committee, oh anv subcom- 
mittee thereof, who refuses or fails to obey he process of 
said committee or appears and refuses to answer questions 
pertinent to said investigation shall be punished as pre¬ 
scribed by law. The expenses of said investigation shall 
be paid from the contingent fund of the Senate on vouchers 
of the committee or subcommittee, signed by the chairman 
and approved by the Committee to Audit and Control the. 
Contingent Expenses of the Senate. 
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whereupon, and by force and under authority of said reso¬ 
lutions, the Committee on Public Lands and Surveys of the 
Senate was empowered and directed to investigate the en¬ 
tire subject of leases upon naval oil reserves, with particu¬ 
lar reference to the protection of the rights and equities of 
the Government of the United States and the preservation 
of its natural resources, and to ascertain what, if any, other 
or additional legislation might be advisable, and to report 
its findings and recommendations to the Senate; that said 
Committee did in fact thereupon proceed to exercise that 
authority and to make such investigation, with a view to 
making such report, findings and recommendations to the 
Senate, and the matters so referred to said Committee then 
and there, to wit, at Washington, in said District of Colum¬ 
bia, therefore came under inquiry before said Committee, 
and said Committee for that purpose did hold sundry hear¬ 
ings at which witnesses were examined and documents were 
produced; and that said Harry F. Sinclair was sum- 
10 moned as a witness, by the authority of the Senate, 
to appear before said Committee at said hearings, to 
give testimony and produce papers, and, on December 4, 
1923, did in fact appear before said Committee, at one of 
said hearings, to wit, at Washington, in said District of 
Columbia, and then and there was sworn as a witness before 
said Committee concerning said matters and questions so 
under inquiry before said Committee. 

And the grand jurors aforesaid, upon their oath afore¬ 
said, do further present, that afterwards, to wit, on March 
22, 1924, at Washington aforesaid, in said District of Co¬ 
lumbia, said matters and questions then and there still being 
matters under inquiry before said Committee, said Harry F. 
Sinclair, having been theretofore, to wit, on March 19, 1924, 
again summoned by said Committee, by authority of the 
Senate, to give testimony and to produce papers, and hav¬ 
ing been sworn as aforesaid, again did appear before said 
Committee as such witness; that thereupon the Hon. Thomas 
J. Walsh, a member of said Committee, for said Committee, 
propounded to said Harry F. Sinclair a certain question 
which, as said Harry F. Sinclair then well knew, was a 
question pertinent to said matters and questions then and 
there under inquiry before said Committee as aforesaid, 
that is to say, a question in the following words: 
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Senator Walsh: Mr. Sinclair, I desire to interrogate you 
about a matter concerning which the committee had no 
knowledge or reliable information at any time when you 
had heretofore appeared before the committee and with re¬ 
spect to which you must then have had knowledge. I refer 
to the testimony given by Mr. Bonfils concerning a contract 
that you made with him touching the Teapot Dome. I wish 
you would tell us about that. 

said Hon. Thomas J. Walsh thereby meaning and intend¬ 
ing, as said Harry F. Sinclair then and there well knew 
and understood, to elicit from him the said Hhrry F. Sin¬ 
clair, facts, which then were within his knowledge, touch¬ 
ing the execution and delivery of a certain contjract bearing 
date September 25,1922, made and executed by find between 
said Mammoth Oil Company, one F. G. Bonfils ajnd one John 
Leo Stack, which was executed on behalf of sajd Mammoth 
Oil Company by said Harry F. Sinclair as President of said 
Mammoth Oil Company, and which, among other things, 
provided for the payment, by said Mammoth Oil Company, 
unto said F. G. Bonfils and said John Leo Stacfy of the sum 
of $250,000.00, on or before October 15, 1922, ip considera¬ 
tion of the release, by said F. G. Bonfils and sa^d John Leo 
Stack, of rights to lands described in said Executive Order 
of April 30, 1915, and embraced in the aforesaid lease of 
April 7, 1922; and that said Harry F. Sinclair then and 
there unlawfully did refuse to answer said question; against 
the peace and dignity of the United States, and contrary to 
the form of the statute of the same in such case made and 
provided. 

11 Second Count. 

And the grand jurors aforesaid, upon their oath afore¬ 
said do further present, that, on said March 22, 1924, at 
and within said District of Columbia, under the circum¬ 
stances and conditions and upon the occasion mentioned in 
the first count of this indictment (the allegations concern¬ 
ing which in said first count contained are incorporated 
in this count by reference as fully as if they were here 
repeated), said Harry F. Sinclair having, as jin said first 
count set forth, been summoned, and having appeared and 
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been sworn, and having again been summoned and having 
appeared before said Committee, another question was pro¬ 
pounded to said Harry F. Sinclair by said Hon. Thomas 
J. Walsh, a member of said Senate Committee on Public 
Lands and Surveys, as aforesaid, for said Committee, to 
wit, a question in the following words: 

Senator Walsh of Montana: Since you were last upon the 
stand we had, Mr. Sinclair, before us a copy of a contract 
entered into between the Mammoth Oil Co., under which 
or as a consequence of which the Pioneer Oil Co. ceased 
to be a competitor of yours in this lease of the Teapot 
Dome. Will you tell us about that matter ? 

said Hon. Thomas J. Walsh therebv meaning and intend- 
ing, as said Harry F. Sinclair then and there well knew and 
understood, to elicit from him the said Harrv F. Sinclair 
facts which then were within his knowledge touching the 
execution and delivery of a certain contract bearing date 
March 11, 1922, by and between said Mammoth Oil Com¬ 
pany and a certain body corporate known as Societe Belgo- 
Americaine des Pet roles du Wyoming, and a certain other 
body, corporate known as and called Pioneer Oil & Refining 
Company, wherein and whereby said two bodies corporate 
last named quitclaimed onto said .Mammoth Oil Company 
certain claims alleged to be owned by them upon the lands 
mentioned in said Executive order of April 30, 1915, all as 
a part, as said Committee had been informed, of a scheme 
to defraud the jUnited States by stifling competition in the 
matter of the application for a lease upon said lands, and 
by the payment of a large sum of money, to wit, $200,000.00, 
and by covenanting for the payment from time to time of 
additional sums* of money aggregating $800,000.00, whereby 
a reduction in the price paid by said Mammoth Oil Com¬ 
pany for said lease had been brought about, to which fraud¬ 
ulent scheme and device said Harry F. Sinclair was, as 
said Committee had been informed, a privy and party; 
which said question in this count of this indictment men¬ 
tioned then and there, as said Harry F. Sinclair then well 
knew, was a question pertinent to said matters and ques¬ 
tions then and there under inquiry before said Committee 
as in said first count aforesaid; and that said Harry F. 
Sinclair then and there unlawfully did refuse to answer 
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said last-mentioned question: Against the pe< 
nity of the United States, and contrary to the 
statute of the same in such case made and prov 


ce and dig- 
form of the 
tided. 
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Third Count. 


And the grand jurors aforesaid, upon their 
said, do further present, that, on said March 
and within said District of Columbia, under 


Id 


oath afore- 
22, 1924, at 
the circum¬ 


stances and conditions and upon the occasioij mentioned 
in the first count of this indictment (the allegations con¬ 
cerning which in said first count contained are incorporated 
in this count bv reference as fully as if they were here re- 
peated), said Harry F. Sinclair having, as in said first 
count set forth, been summoned, and having appeared and 
been sworn, and having again been summoned and having 

on was pro- 
. Thomas J. 


appeared before said Committee, another quest 
pounded to said Harrv F. Sinclair bv said Hon 
Walsh, a member of said Senate Committed on Public 


Lands and Surveys, as aforesaid, for said Cc{ 
wit, a question in the following words: 


mmittee, to 


Senator Walsh of Montana: When your private con¬ 
fidential secretary, Mr. Wahlberg, was before the commit¬ 
tee lie told us about the loan of some stock of jthe Sinclair 
Consolidated Co. to one Havs. Will vou tell us about that 
transaction ? 


said Hon. Thomas J. Walsh thereby meaning 


ing as said Harrv F. Sinclair then and there well knew and 


understood, to elicit from him the said Harrv 


and intend- 


facts which then were within his knowledge touching the 


delivery of certain corporate stock of a certai 
porate known as and called Sinclair Consolidat 
pany to one Hays, concerning which delivery 
Wahlberg, a witness before said Committee, Ijad testified 


that said stock was the stock of and owned bv 


F. Sinclair; which said question in this count of this indict 


ment mentioned then and there, as said Harrv 

* * 


then well knew, was a question pertinent to said matters 
and questions then and there under inquiry' before said 
Committee as in said first count aforesaid; and that said 
Harry F. Sinclair then and there unlawfully did refuse to 


F. Sinclair 


n body cor¬ 
ed Oil Com- 
G. F. 


one 


said Harry 


F. Sinclair 
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answer said last-mentioned question: Against the peace 
and dignity of the United States, and contrary to the form 
of the statute of the same in such case made and provided. 

Fourth Count. 


And the grand jurors aforesaid, upon their oath afore¬ 
said, do further present, that, on said March 22, 1924, at 
and within said District of Columbia, under the circum¬ 
stances and conditions and upon the occasion mentioned in 
the first count of this indictment (the allegations concern¬ 
ing which in said first count contained are incorporated in 
this count bv reference as fully as if they were here re- 
peated), said Harry F. Sinclair having, as in said first 
count set forth, been summoned, and having appeared and 
been sworn, and having again been summoned and having 
appeared before said Committee, another question was pro¬ 
pounded to said Harry F. Sinclair by said Hon. 
13 Thomas J. Walsh, a member of said Senate Com¬ 
mittee on Public Lands and Surveys, as aforesaid, 
for said Committee, to wit, a question in the following 
words: 


Senator Walsh of Montana: Since you were on the stand 
last Mr. John C. Shaffer told us about an agreement be¬ 
tween vourself and Secretary Fall, under which Mr. Shaffer 

* *7 

was to receive from you a certain portion of the territory 
covered bv the lease which you secured for the Mammoth 
Oil Co. Will vou tell us about that matter? 

m/ 

said Hon. Thomas F. Walsh thereby meaning and intend¬ 
ing, as said Harry F. Sinclair then and there well knew and 
understood, to elicit from him the said Harry F. Sinclair 
facts which then were within his knowledge touching the 
making of a certain oral agreement whereby one Albert B. 
Fall, then Secretary of the Interior of the United States, 
covenanted and agreed with said Harry F. Sinclair that 
a lease then under negotiation by said Harry F. Sinclair 
with the said Albert B. Fall as such Secretary for the lands 
mentioned in said Executive Order of April 30, 1915, would 
be leased to the said Mammoth Oil Company only upon the 
condition that he the said Harry F. Sinclair would covenant 
and agree to set aside certain of the leased lands for the 
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benefit of one John C. Schaffer, who was the person re¬ 
ferred to in the said question, which said question in this 
count of this indictment mentioned then and tfiere, as said 
Harry F. Sinclair then well knew, was a question perti¬ 
nent to said matters and questions then and there under 
inquiry before said Committee as in said first count afore¬ 
said ; and that said Harry F. Sinclair then and there unlaw¬ 
fully did refuse to answer said last-mentioned question: 
Against the peace and dignity of the United States, and 
contrary to the form of the statute of the same in such 
case made and provided. 

Fifth Count. 

And the grand jurors aforesaid, upon thei^* oath afore¬ 
said, do further present, that, on said March! 22, 1924, at 
and within said District of Columbia, under the circum¬ 
stances and conditions and upon the occasion mentioned 
in the first count of this indictment (the allegations con¬ 
cerning which in said first count contained are incorporated 
in this count by reference as fullv as if thev were here 
repeated), said Harry F. Sinclair having, as jin said first 
count set forth, been summoned, and having appeared and 
been sworn, and having again been summonecj and having 
appeared before said Committee, another question was pro¬ 
pounded to said Harry F. Sinclair by said Hon. Thomas 
J. Walsh, a member of said Senate Committee on Public 
Lands and Surveys, as aforesaid, for said Committee, to 
wit, a question in the following words: 

Senator Walsh of Montana: Mr. Sinclair, will you tell 
the committee where and when you met Secretary Fall 
during the months of November and December last ? 

14 said Hon. Thomas J. Walsh thereby gleaning and 
intending, as said Harry F. Sinclair then and there 
well knew and understood, to elicit from him tlib said Harrv 
F. Sinclair facts which then were within his knowledge 
touching conferences theretofore had between said Harrv 
F. Sinclair and said Albert B. Fall, who had been Secretary 
of the Interior of the United States, who had been a witness 
before the said Committee and had testified to certain facts, 
the truth whereof the said Committee was desirous to es- 
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tablisli in the determination of further facts touching the 
execution and delivery of the said lease of April 7,1922, for 
the lands mentioned in the said Executive Order of April 
30, 1915; which said question in this count of this indict¬ 
ment mentioned then and there, as said Harry F. Sinclair 
then well knew, was a question pertinent to said matters 
and questions then and there under inquiry before said 
Committee as in said first count aforesaid: and that said 

Harrv F. Sinclair then and there unlawfully did refuse to 
* * 

answer said last-mentioned question: Against the peace 
and dignity of the United States, and contrary to the form 
of the statute of 1 the same in such case made and provided. 


Sixth Count. 


And the grand jurors aforesaid, upon their oath afore¬ 
said, do further present, that, on said March 22, 1924, at 
and within said District of Columbia, under.the circum¬ 
stances and conditions and upon the occasion mentioned in 
the first count of this indictment (the allegations concern¬ 
ing which in said first count contained are incorporated 
in this count bv reference as fullv as if tliev were here re- 
pealed), said Harry F. Sinclair having, as in said first 
count set forth, 1 been summoned, and having appeared and 
been sworn, and having again been summoned and having 
appeared before said Committee, another question was pro¬ 
pounded to said Harry F. Sinclair by said Hon. Thomas J. 
Walsh, a member of said Senate Committee on Public 
Lands and Surveys, as aforesaid, for said Committee, to 
wit, a question in the following words: 


Senator Walsh of Montana: On the 3d dav of February, 
1923, Mr. Sinclair as my information is, you caused to be 
transmitted to the National Metropolitan Bank, of this city, 
from the National Park Bank, of New York, the sum of 
$100,000. payable to your order, which, on the 7th day of 
February, 1923, you transmitted to the Chase National 
Bank upon your direction. Will you tell us about that 
transaction? 


said Hon. Thomas J. Walsh thereby meaning and intend¬ 
ing as said Harry F. Sinclair then and there well knew and 
understood, to elicit from him the said Harrv F. Sinclair 
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facts which then were within his knowledge touching the 
transaction referred to in said last-mentioned question; 
which said question in this count of this indictment men¬ 
tioned then and there, as said Harry F. Sinclair then well 
knew, was a question pertinent to said matters and ques¬ 
tions then and there under inquiry before said Committee 
[fol. 15] as in said first count aforesaid; and that said 
Harry F. Sinclair then and there unlawfully did refuse to 
answer said last-mentioned question: Against the peace 
and dignity of the United States, and contrary to the form 
of the statute of the same in such case made aid provided. 

Seventh Count. 

And the grand jurors aforesaid, upon their oath afore¬ 
said, do further present, that, on said March 22, 1924, at 
and within said District of Columbia, under the circum¬ 
stances and conditions and upon the occasion mentioned in 
the first count of this indictment (the allegations concern¬ 
ing which in said first count contained are incorporated in 
this count by reference as fully as if they were here re¬ 
peated), said Harry F. Sinclair having, as in said first 
count set forth, been summoned, and having appeared and 
been sworn, and having again been summoned and having 
appeared before said Committee, another question was pro¬ 
pounded to said Harry F. Sinclair by said Horn Thomas J. 
Walsh, a member of said Senate Committee on Public Lands 
and Surveys, as aforesaid, for said Committee, to wit, a 
question in the following words: 

Senator Walsh of Montana: Information has come to the 
committee to the effect that you contributed 75,0^0 shares of 
the stock of the Sinclair Consolidated Co. to Mr.jHays, or to 
some one representing the National Republicans Committee, 
for the purpose of making up the deficit in thq account of 
that committee. Will you tell us about that mjitter? 

! 

said Hon. Thomas J. Walsh thereby meaning jmd intend¬ 
ing, as said Harrv F. Sinclair then and there wel knew and 
understood, to elicit from him the said Harry F. Sinclair 
facts which then were within his knowledge touching the 
transaction referred to in the question last above men¬ 
tioned; which said question in this count of this indictment 
mentioned then and there, as said Harry F. Sinclair then 
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well knew, was a question pertinent to said matters and 
questions then and there under inquiry before said Com¬ 
mittee as in said first count aforesaid; and that said Harry 
F. Sinclair then and there unlawfully did refuse to answer 
said last-mentioned question : Against the peace and dignity 
of the United States, and contrary to the form of the 
statute of the same in such case made and provided. 

Eighth Count. 

And the grand jurors aforesaid, upon their oath afore¬ 
said, do further 1 present, that, on said March 22, 1924, at 
and within said District of Columbia, under the circum¬ 
stances and conditions and upon the occasion mentioned in 
the first count of this indictment (the allegations concern¬ 
ing which in said first count contained are incorporated in 

this count bv reference as fullv as if tliev were here re- 
• • • 

peated), said Harry F. Sinclair having, as in said first count 
set forth, been summoned, and having appeared and 
16 been sworn, and having again been summoned and 
having appeared before said Committee, another 
question and a request was propounded to said Harry F. 
Sinclair by said Hon. Thomas J. Walsh, a member of said 
Senate Committee on Public Lands and Surveys, as afore¬ 
said, for said Committee, to wit, a question and request in 
the following words: 

Senator Walsh of Montana: The committee is still de¬ 
sirous, Mr. Sinclair, of examining the books of the Hyvas 
Corporation. Are you prepared to produce those books? 

said Hon. Thomas J. Walsh thereby meaning and intend¬ 
ing, as said Harry F. Sinclair then and there well knew and 
and understood, to require said Harry F. Sinclair to pro¬ 
duce before said Committee the books in said question 
mentioned, being the books of a corporation which, as said 
Committee had been informed, was then owned and con¬ 
trolled by said Harry F. Sinclair, and had had dealings in 
the capital stock of said Mammonth Oil Company, and 
other dealings and transactions connected with said lease 
of April 7, 1922: which said question in this count of this 
indictment mentioned then and there, as said Harry F. 
Sinclair then well knew, was a question pertinent to said 
matters and questions then and there under inquiry before 
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said Committee as in said first count aforesaid; and that 
said Harry F. Sinclair then and there unlawfully did refuse 
to answer said last-mentioned question and request and 
willfully made default as to the production jof said books 
and papers: Against the peace and dignity |)f the United 
States, and contrary to the form of the statute of the same 
in such case made and provided. 

Ninth Count. 

And the grand jurors aforesaid, upon thejr oath afore¬ 
said, do further present, that, on said Marc)i 22, 1924, at 
and within said District of Columbia, under the circum¬ 
stances and conditions and upon the occasion mentioned in 
the first count of this indictment (the allegations concern¬ 
ing which in said first count contained are incorporated 

in this count bv reference as fullv as if thev were here re- 

•' *• « 

peated), said Harry F. Sinclair having, as in said first count 
set forth, been summoned, and having appeared and been 
sworn, and having again been summoned and having ap¬ 
peared before said Committee, another question was pro¬ 
pounded to said Harry F. Sinclair by the Hon. Alva B. 
Adams, a member of said Senate Committee on Public 
Lands and Surveys, as aforesaid, for said Committee, to 
wit, a question in the following words: 

Senator Adams: Mr. Sinclair, 1 believe in an earlier hear¬ 
ing you testified, in answer to a question, that you had in 
no way, and none of your companies had in any way, given 
or loaned anvthing to Secretarv Fall. Is that correct? 

said Hon. Alva B. Adams thereby meaning and intending, 
as said Harrv F. Sinclair then and there well knew and 

* i 

[fob 17j understood, to elicit from him the said Harry F. 
Sinclair facts which then were within his knowledge touch¬ 
ing the circumstances under which said lease of April 7, 
1922, had been made, and the question whether any im¬ 
proper or unlawful means or influence had been used in 
the procurement of that lease: which said question in this 
count of this indictment mentioned then and there, as said 
Harry F. Sinclair then well knew, was a question pertinent 
to said matters and questions then and there lender inquiry 
before said Committee as in said first coujit aforesaid; 
and that said Harry F. Sinclair then and there unlawfully 
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did refuse to answer said last-mentioned question: Against 
the peace and dignity of the United States, and contrary 
to the form of the statute of the same in such case made and 
provided. 

Tenth Count. 


And the grand jurors aforesaid, upon their oath afore¬ 
said, do furthers present, that, on said March 22, 1924, at 
and within said District of Columbia, under the circum¬ 
stances and conditions and upon the occasion mentioned in 
the first count of this indictment (the allegations concern¬ 
ing which in said first count contained are incorporated in 
this count by reference as fully as if they were here re¬ 
peated), said Harry F. Sinclair having, as in said first count 
set forth, been summoned, and having appeared and been 
sworn, and having again been summoned and having ap¬ 
peared, before said Senate Committee on Public Lands and 
Survevs, and said Committee then and there being about to 
propound to said Harry F. Sinclair certain questions perti¬ 
nent to said matters and questions then and there under 
inquiry before said Committee, to wit, the questions set 
forth in the counts of this indictment preceding this count, 
said Harry F. Sinclair then and there, before said ques¬ 
tions were propounded to him by said Committee, unlaw¬ 
fully did refuse to answer any question which might then 
and there, and during the sessions of said Committee, be 
propounded to him by said Committee: Against the peace 
and dignitv of; the United States, and contrary to the form 
of the statute of the same in such case made and provided. 

PEYTON GORDON, 
United States Attorney. 

ATLEE POMERENE and 
OWEN J. ROBERTS, 

Special Assistants to the 
United States Attorney. 


(Endorsed:) Criminal. No. 42000. United States vs. 
Harry F. Sinclair. Indictment: Violation Sec. 102, R. R. 
Refusal to Answer Questions as a Witness Before a Sen- 
at Committee. A true bill. 1). C. Smithson, Foreman. 
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Demurrer of Defendant. 


23 


Filed April 12, 1924. 


* 


* 


* 


* 


* 


* 


Comes now the defendant, Harrv F. Sinclair, bv his at- 
torneys, and by leave of Court first had] and obtained, 
hereby withdraws his plea of not guilty, heretofore entered 
to the indictment in the above entitled caqse, and demur¬ 
ring, says that the said indictment in each «jmd every count 
thereof is bad in substance. 

MARTIN W. LITTjLETON, 

GEO. P. HOOVER, 

J. W. ZEVELY, 

G. T. STANFORD, 

Attorneys for Defendant. 

Note.— Among the matters of law intended to be argued 
in support of the foregoing demurrer are the following: 

1. That under the Constitution of the United States, which 
is the supreme law of the land, the Senate was without 
power or authority to require the defendant to answer any 
of the questions propounded to him, as in the indictment 
alleged, and his refusal to answer said quest ions, or any one 
of them, was not in violation of any lav 4 of the United 
States, nor can such refusal subject him to a criminal pros¬ 
ecution therefor. 

2. That said indictment is fatallv defective in that the 
several resolutions recited in said indictment, upon the au¬ 
thority of which the Committee of the Semjte purported to 
be acting at the time it is alleged the defendant refused 
to answer the several questions in said indictment enumer¬ 
ated, had been superseded and abrogated i>y virtue of the 
provisions of Senate Joint Resolution No. 54, passed by the 
Congress of the United States prior to the time when it is 
alleged the defendant refused to answer the several ques¬ 
tions propounded to him, as in said indictment alleged, and 
that in and by said Senate Joint Resolution No. 54, Congress 
had fully legislated upon the subject-matter, to which said 
questions may have been pertinent, as emb raced within the 
said resolutions under which the said Committee of the 
Senate was then purporting to act. 
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3. That the judicial powers conferred by the Constitu¬ 
tion upon the Senate of the United States, as distinguished 
from its political and diplomatic powers, are: (n) That the 
Senate may try impeachments; (/;) may decide cases of 
contested elections thereto; (c) may determine tlie qualifica¬ 
tions of its members; (d) may punish its members for dis¬ 
orderly behavior, or for failure to attend its sessions; and 
( e ) by a two-thirds vote may expel a member; that the said 
indictment does not aver facts showing that the inquiry 
mentioned therein was being conducted bv the said Com- 
mittee of the Senate in pursuance of any of the fore- 
ID going powers conferred upon it, and in consequence 
thereof, the Committee of the Senate was without 
power or authority to require the defendant to answer the 
questions propounded to him, or any one of them, and his 
refusal so to answer does not constitute a violation of anv 
law of the United States. 


4. The Senate of the United States, as to all matters 
where, bv the Constitution of the United States, it is cn- 
dowed with and empowered to exercise judicial functions, 
as distinguished from political and diplomatic powers, 
which under the Constitution it may exercise, is a tribunal 
of limited and specifically defined jurisdiction, and in de¬ 
termining the question of the power or jurisdiction of the 
Senate to exercise any judicial functions, or do any act 
under its alleged judicial powers, no presumptions arise in 
favor of its jurisdiction to do such act or to exercise such 
power, but on the contrary, the indictment must aver facts 
showing everything requisite for the conferment of such 
judicial jurisdiction. 

5. Although it may be within the power and jurisdiction 
of a Committee of the Senate to conduct an investigation 
under a resolution of the Senate, having for its object the 
securing of information for the use of the Senate in aid 
of its legislative powers, as distinguished from the limited 
judicial powers by the Constitution conferred upon the 
Senate, nevertheless, neither the Senate nor a Committee 
of its creation has anv legal authority to demand of and 


from a witness, subpoenaed to give testimony before such 
Committee so authorized and engaged, the surrender to 
said Committee or exhibit to it of any of his books, papers 
or documents, nor is he required to disclose any informa¬ 
tion concerning his private affairs or business. 
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nate has coll¬ 
igation, having 


C>. Even though the Committee of the Sc 
ferred upon it authority to make an investi 
for its object the securing of information ^’or the use of 
the Senate in and of its legislative powers, nevertheless it 
must affirmatively appear that the said investigation is 
ordered, and has for its object the aid of the Senate in 
adopting legislation pending or to be pending before the 
Senate, and that the questions propounded lo the witness 
were pertinent to such investigation, and the indictment 
fails to allege facts showing that the authority from the 
Senate, under which the Committee was acting when the 
questions mentioned in the indictment were propounded to 
the witness, had for its aim or object any such purpose as 
that aforesaid, and that the questions which, it is charged, 
the witness declined to answer, were pertinent to such in¬ 
vestigation. 

7. The resolution under which the Committee named in 
the indictment acted in subpoenaing the defendant, and in 
propounding the questions which the accused failed to an¬ 
swer, fails to show that the Committee was acting by virtue 
of any authority conferred by the Constitution upon the 
Senate, either expressly or by implication, and the indict¬ 
ment fails to allege facts showing that the s)aid investiga¬ 
tion was ordered for, or had as its object, the aid ol* the 
Senate in framing or adopting legislation, but, on the con¬ 
tra rv, shows that the said Committee was not an- 

20 thorized to make or conduct any inquiry touching 
any matter embraced in any of the questions set out 
in said indictment, and wholly fails to show that the said 
inquiry looked to, or had as its object, the aid of the Sen¬ 
ate in framing or adopting any legislation whatsoever. 

8. The Senate, by reason of the foregoing principles 
limiting its judicial jurisdiction, and moreover by reason 
of the provisions of the Fourth and Fifth Amendments to 
the Constitution of the United States, making the people 
to be secure in their persons, houses, papers and effects 
against unreasonable searches and seizures, and protect¬ 
ing them against being required to be witnesses against 
themselves, as well as the other established principles of 
the laws and government of the United States protective of 
the rights of the citizens, has no power or jurisdiction to 
demand of any citizen subpoenaed to give testimony before 
one of its Committees, the surrender, exhibition or dis- 
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closure of any of the private papers, documents or busi¬ 
ness of the citizen, otherwise than in the course of judicial 
proceedings, or in a direct suit prosecuted for that pur¬ 
pose, and therefore since the Committee was not author¬ 
ized by the Senate to enter upon, make or decide any of 
the distinct and specific judicial questions as to which by 
the Constitution, authority is conferred upon it, or to make 
any investigation for the purpose of aiding the Senate in 
legislation, it was without jurisdiction or power to pro¬ 
pound, and had no authority to require answers to any of 
the questions set forth in the indictment, such as those 
which the accused declined to answer, touching his private 
and confidential business, and his refusal to answer said 


questions, or any one of them was not and is not an offense 
against the provisions of Section 102 of the Revised Stat¬ 
utes, or against any other law of the United States. 

9. That the indictment whollv fails to aver facts making 
it appear upon the face of said indictment that the ques¬ 
tions propounded to the defendant when appearing as a 
witness before the Senate Committee, or the request made 
of him for the production of any books, were pertinent to 
the subject under inquiry by the Committee of the Senate. 

10. The indictment fails to aver any sufficient facts 
showing that the defendant had anv such control of the 


books of the Ilyvas Corporation, mentioned in the eighth 
count of the said indictment, or authority in respect 
thereto, as would enable him to comply with any request 
for the production thereof. 

11. That the indictment is bad, because: 

(a) In each and every count thereof it is vague and un¬ 
certain, in that it fails to show whether it is intended to 
charge that the questions defendant is alleged to have re¬ 
fused to answer were pertinent to so much of the resolu¬ 
tions of the Senate as directed an investigation “with par¬ 
ticular reference to the protection of the rights and equities 
of the Government of the United States and the preserva¬ 
tion of its natural resources/’ or to so much of the resolu¬ 
tion of February 7, 1924 (S. Resolution 147), as directs the 
Committee “to ascertain what if any other or additional 
legislation mav be advisable.” 

21 (b) The first count is bad for repugnancy, be¬ 

cause the statement of Senator Walsh set out therein 
on its face shows that it is not a question pertinent to any 
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matter contained in the resolutions which pie Committee 
or the Senate had any authority to compel testimony upon. 
This count further avers that facts were sought to he 
elicited concerning subsequent transactions with others in 
relation to lands covered by a lease theretofore executed 
by the United States, which lease was the subject of Joint 
Resolution 54, and consequently, if such facts were claimed 
to be pertinent to so much of the resolutions as directed 
an investigation “with particular reference to the protec¬ 
tion of the rights and equities of the Government,” such in¬ 
vestigation would be one beyond the constitutional power 
of Congress, being of a judicial character and already the 
subject of judicial inquiry in the proper forum and upon 
reference of Congress itself. 

(c) The second count is bad for repugnancy, since the 
question itself and the facts alleged to have been sought to 


ate to trail sac- 
leases the sub- 
and, so far as 


led States, such 
the cognizance 
il congnizance 


be elicited on their face show that tehv rel 

%> 

tions between other parties antecedent to the 
ject of investigation under the resolutions, 
any such facts might be relevant to an inquiry concern¬ 
ing the rights and equities of the United States or concern 
ing anv alleged scheme to defraud the Unit 
inquiry is of a judicial nature, one beyond 
of Congress, and the subject of judici; 
pursuant to Joint Resolution 54. 

(d) The third count is repugnant in that the question 
and the facts stated to have been sought to be elicited of 
the defendant on their face show the question was not 
pertinent to matters properly under inquiry under said 
resolutions. 

( e ) The fourth, fifth and ninth counts are each bad, be¬ 
cause, so far as the questions concerned may be claimed to 
be relevant to an inquiry to determine rights and equities 
of the United States, such inquiry is one nc|t cognizable by 
the Senate and one which has by joint resolution of the 
Congress been referred to a proper judicial forum. They 
have no other apparent relevancy, and the av 
questions were pertinent is a conclusion of 
without anv statement of facts showing ahv alleged rele- 
vancy. 

(/) The sixth and seventh counts are each bad for repug¬ 
nancy, the questions themselves on their face showing 


erment that the 
law insuflicient 
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that they were not in any way } crtinent to the matters 
properly under inquiry. 

(g) The eighth count is double and vague and uncertain. 
It attempts to charge as a legal conclusion (1) a refusal 
to answer a question and (2) a wilful default to produce 
books. The reason for the form of this count is apparent 
upon reference to Section 102 R. S. That section consti¬ 
tutes one offense of one summoned to give testimony or to 
produce papers wilfully making a default, and another one 
who having appeared refuses to answer pertinent ques¬ 
tions, but makes no offense of a refusal by one having ap¬ 
peared to produce books. The count charges no facts con¬ 
cerning the defendant’s having been summoned to produce 

books and defaulting, but on the contrary, expressly 
22 avers that he was present. The count likewise fails 

to make a good charge of refusal to answer a per¬ 
tinent question, because it avers that the meaning and in¬ 
tent of the question were to require the defendant to pro¬ 
duce books. In other words that no answer was sought, 
but an act requested to be peformed. 

(h) The tenth count clearly charges no offense under 
any possible construction of Section 102 R. S. The charge 
is in substance that before the questions set forth in the 
previous counts were propounded the defendant refused to 
answer any question which might be propounded. The 


statute makes no attempt to make an offense of a statement 
of an intention to refuse to answer questions should any be 
asked. 

12. Assuming (although denying) that testimony or the 
production of documents could be compelled by the Com¬ 
mittee in aid of legislative functions of the Senate, and 
assuming (although denying) that any power still re¬ 
mained in the committee after the approval of Senate Joint 
Resolution 54 to make inquiry in aid of legislation, the pro¬ 
ceedings of the Senate and the indictment show that said 
committee was not conducting such an inquiry but was in¬ 
stead, at the time of the alleged refusal to answer ques¬ 
tions, conducting a fishing expedition in search of evidence 
relating to the judicial inquiries theretofore instituted pur¬ 
suant to Senate Joint Resolution 54. 

13. That at the times alleged in the indictment of the 
alleged refusal to answer questions the Senate of the United 
States had not been dulv organized in accordance with the 
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porvisions of the Constitution and laws of the United 
States. 

14. That the journals and proceedings of the (Senate show 
that the certificate required by Section 104 R. S|. to be made 
by the President of the Senate under its seal! to the Dis¬ 
trict Attorney for the District of Columbia, and upon which 
this indictment was founded, was not made by the Presi¬ 
dent of the Senate but was made by Senator! Moses, and 
consequently was not in conformity to the requirements of 
the statute. 

15. The indictment is bad for other reasons 
record. 

Motion to Quash. 

Filed April 12, 1924. 


* 


* 


* 


* 


* 


* 


apparent of 


Comes now the defendant, Harry F. Sinclair, bv his at- 
torneys, and moves the Court to quash the indictment in 
the above-entitled cause, upon the following grounds: 

First: That it appears from the indictment and from 
the affidavit herewith submitted as to the contents of the 
record that the defendant, Harry F. Sinclair, declined to 
answer the questions propounded to him, set forth in said 
indictment, solely on the ground that the Senate Commit¬ 
tee on Public Lands and Surveys had no jurisdiction of the 
subject-matter of such questions, but that the courts had 
already taken jurisdiction thereof. 

23 Second. That it appears from the indictment and 
from the affidavit herewith submitted as to the official 
records of the Senate Committee on Public Lands and Sur- 
vevs that the Committee was engaged soleR in the con- 
sideration of a purely judicial controversy of which it had 
no jurisdiction. 

Third. That it appears from the indictment and from 
the affidavit herewith submitted as to the official records 
that Congress had deliberately and fully divested itself of 
any jurisdiction, if any it ever had, to inquire into the mat¬ 
ters to which such questions related. 

Fourth. That it appears from the indictriient and the 


affidavit herewith submitted as to the official 
the sole purpose of the questions, and the sole 


records that 
object of the 
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Committee* in propounding the questions, was to elicit facts 
relating- exclusively to the validity of the lease upon Xaval 
Reserve Xo. .3, known as Teapot Rome, and having* no refer¬ 
ence, directly or remotely, to any contemplated or conceiv¬ 
able legislation. In support thereof there is attached 
hereto the affidavit of Harry F. Sinclair showing* said facts, 
which is made a part of this motion. 

MARTIX W. LTTTLETOX, 

GEO. P. HOOVER, 

J. AY. ZEVELY, 

G. T. STANFORD, 

Attorneys for Defendant . 

Affidavit in Support of Motion to Quash. 


State of New York, 

County of New York, ss: 

Harrv F. Sinclair, the defendant in the above-entitled 
cause, being* duly sworn, deposes and says: 

That on March 22, 1924, having* been subpoenaed to ap¬ 
pear before the Committee on Public Lands and Surveys 
of the United Slates Senate, by a subpoena duces tecum to 
the tenor and effect as follows: 

“United States of America: 

Congress of the United States to Harry F. Sinclair, Sinclair 
Consolidated Oil Co., Xew York City, Greeting: 

Pursuant to lawful authoritv, vou are herebv commanded 

to appear before the Senate Committee on Public Lands & 

Survevs of the Senate of the United States, on Fridav, 

March 21, 1924; at ten o'clock a. m., at their Committee 

Room in the Senate Office Building, Washington, D. C., then 

and there to testifv what vou mav know relative to the 

* • • 

subject matters under consideration by said Committee, and 
bring* with vou all the books and records of the Hvva Cor- 
poration. 

Hereof fail not, as vou will answer vour default under tin* 
pains and penalties in such cases made and provided. 

To Davis S. Barry, Sergeant at Arms of the Senate 
of the United States, to serve and return. 


24 
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Given under my hand, by order of the Conjmittee, this 
19th day of March, in the rear of our Lord o|ie thousand 
nine hundred and twentv-four. 

(Signed) * E. F. SCOTT, 

Chairman Committer ov Public Lands & Surveys” 

deponent appeared before said Committee and made the fol¬ 
lowing statement before any of the questions sj?t out in the 
indictment had been propounded to him: 


the ground 


“Statement. 

I do not decline to answer any question upor 
that my answers may tend to incriminate me, because there 
is nothing in any of the facts or circumstances of the lease 
of Teapot Dome which does or can incriminate 

In January of last vear I was called before the Manu- 
facturers Committee of the Senate and produced all books 
and papers called for and testified fully regardi ng the lease 
of Teapot Dome and the organization of Mammoth Oil Com¬ 
pany, which holds that lease. On October 28f:h last past, 
I came before your Committee and answered ^ill questions 
put to me by your Committee in respect to the lease of Tea¬ 
pot Dome and the organization of Mammoth Oil Company 
and was excused. In the afternoon of the same dav I was 
recalled and answered all questions put to me bv your Com¬ 
mittee and was again excused. On December 4th, last past, 
I was called again before vour Committee and answered all 
questions put to me and had my auditor present, who also 
testified. I was requested to furnish the Committee with 
certain papers and memoranda, which was promptly done. 
On December 27th, last past, I was again called before your 
Committee and answered all questions put to me and pro¬ 
duced all books and papers asked for by the Committee. I 
was then excused until the 4th of January, on which date I 
again appeared and answered all questions putjto me by the 
Committee and produced all books and papers asked for, 
and I was finally excused from further attendance. 

Thus, it appears that I have been before yoitr Committee 
at five different sessions and answered all questions and 
produced all books and papers called for, and I was finally 
excused from further attendance. I went abroad on busi¬ 
ness which had been delayed owing to the nedessitv of mv 
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attendance on your hearings, as I had a perfect right to 
do, without secrecy and without evasion. 

When T appeared before your Committee at these dates 
and answered your questions and produced all books and 
papers asked for, your Committee was acting under Senate 
Resolution 282 of the Sixty-seventh Congress, which author¬ 
ized von: 

%> 

25 ‘To investigate the entire subject of leases upon 

naval oil reserves with particular reference to the 
protection of the rights and equities of the United States 
and the preservation of its natural resources.’ 


Since the date i of my last appearance before your Com¬ 
mittee, and at the instance of your Committee, the Senate 
and House passed Senate Joint Resolution Xo. 54, which 
has been signed bv the President. I make that resolution 
a part of this statement: 


‘Whereas it appears from evidence taken by the Com¬ 
mittee on Public Lands and Survevs of the United States 
that certain lease of naval reserve Xo. 3, in the State of 
Wyoming, bearing date April 7, 1922, made in form by the 
Government ofithe United States, through Albert B. Fall, 
Secretarv of the Interior, and Edwin Denbv, Secretarv of 
the Xavy, as lessor, to the .Mammoth Oil Co., as lessee, and 
that certain contract between the Government of the United 
States and the Pan American Petroleum and Transport 
Co., dated April 25. 1922, signed by Edward C. Finney, 
Acting Secretary of the Interior, and Edwin Denby, Secre¬ 
tary of the Xavy, relating among other things to the con¬ 
struction of oil Tanks at Pearl Harbor, T. H., and that cer¬ 
tain lease of naval reserve Xo. 1, in the State of California, 
bearing date December 11, 1922, made in form by the Gov¬ 
ernment of thei United States through Albert B. Fall, Sec¬ 
retarv of the Interior, and Edwin Denbv, Secretarv of the 
Xavy, as lessor, to the Pan American Petroleum Co., as 
lessee, were executed under circumstances indicating fraud 
and corruption; and 

‘Whereas the said leases and contract were entered into 
without authority on the part of the officers purporting to 
act in the execution of the same for the United States and 
in violation of the laws of Congress; and 
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Whereas such leases and contract were made in defiance 


d to through 
|n the ground 


of the settled policy of the Government, adhere 
three successive administrations, to maintain i 
a great reserve supply of oil adequate to the jneeds of the 
Navy in any emergency threatening the national security; 

‘Resolved, etc., That the said leases and contract are 
against the public interest and that the lands embraced 
therein should be recovered and held for tlu|> purpose to 
which they were dedicated; and 

‘Resolved, further, That the President of 
States be, and he hereby is, authorized and 


the United 
directed im¬ 


mediately to cause suit to be instituted and prosecuted for 
the annulment and cancellation of the said le4ses and con¬ 
tract and all contracts incidental or supplemental thereto, 
to enjoin the further extraction of oil from the said reserves 
under said leases or from the territory covered by the same, 
to secure any further appropriate incidental relief, and to 
prosecute such other actions or proceedings, civil and crimi¬ 
nal, as may be warranted by the facts in relation to the mak¬ 
ing of the said leases and contract. 

‘And the President is further authorized and directed to 
appoint, by and with the advice and consent of* the Senate, 
special counsel who shall have charge and control of the 
prosecution of such litigation, anything in the stat- 
26 utes touching the powers of the Attorney General 
of the Department of Justice to the contrary not¬ 
withstanding. ’ 

This resolution, in effect, denounces the leases between the 
Government and the Mammoth Oil Company, of which 1 
am President, as void because of fraud and corruption and 
for want of lawful authority on the part of the Secretary of 
the Navy and the Secretary of the Interior to execute it. 
This is an assertion that under the ‘rights an<j equities’ of 
the United States the land covered by the lea^e of Teapot 
Dome belongs to the United States. The resolution further 
asserts that the lease was made ‘in defiance Of the settled 
policy of the Government, adhered to through three suc¬ 
cessive administrations, to maintain in the ground a great 
reserve supply of oil, adequate to the needs jof the Navy 
in any emergency threatening the national security. ’ This 
is a definite outline of the policy of the Government with 

3—£6Sla 
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respect to the ‘preservation of its natural resources. 7 The 
resolution further declares said lease is ‘against the public 
interest and the lands embraced therein should be recovered 
and held for the purpose to which they were dedicated. 7 
This is a further definite declaration of the policy of the 
Government for the ‘preservation of its natural resources. 7 
It further provides: 

‘That the President of the United States be, and he here¬ 
by is, authorized! and directed immediately to cause suit to 
be instituted and prosecuted for the annulment and cancel¬ 
lation of the said leases and contract and all contracts inci¬ 
dental or supplemental thereto; to enjoin the further ex¬ 
traction of oil from the said reserves under said leases or 
from the territorv covered bv the same, to secure any fur- 
ther appropriate incidental relief and to prosecute such 
other actions or proceedings, civil and criminal, as may be 
warranted by the facts in relation to the making of said 
leases and contract. 7 

The President was further authorized to employ special 
counsel to prosecute such litigation and in a further resolu¬ 
tion instituted in the House, one hundred thousand dollars 
was appropriated to cover the expenses incurred in such 
litigation. 

Thereafter the President, by and with the advice and con¬ 
sent of the Senate, did appoint counsel, who were duly 
sworn and took their office as Special Counsel to the Gov¬ 
ernment authorizel bv said Senate Joint Resolution Xo. 54, 
and the said counsel by bill of complaint in the District 
Court of the United States for the District of Wvoming, 
sued the Mammoth Oil Company, the holder of the lease, 
the Sinclair Crude Oil Purchasing Company and the Sin¬ 
clair Pipeline Company and applied for relief by tempo¬ 
rary injunction and receivers, which was granted. In said 
bill of complaint it is charged in paragraph 28: 

‘In negotiating and concluding said agreement said Al¬ 
bert 13. Fall and said Harry F. Sinclair, acting for and 
on behalf of the defendant Mammoth Oil Company, did 
fraudulently and covinouslv combine, confederate 
27 and conspire, in the manner and in the acts herein¬ 
above set forth and other matters and things, to de¬ 
fraud the United States of America: 
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‘ (a) By granting said lease upon said naval petroleum 
lands in violation of law; 

‘ (b) To favor and prefer said defendant Mammoth Oil 
Company over and above other persons desirous of taking 
lease upon said lands; 

‘ (c) To insure to said defendant Mammoth Chi Company 
the valuable right to receive and take to exhaustion all of 
the oil and gas which might be obtained from said lands in 
said agreement mentioned; 

4 (d) To lease the said lands to said defendant Mammoth 


Oil Company by said agreement at an inadequa 
and fraudulent consideration.’ 


,e, improper 


of the cir- 


guage of the 


And thereafter the said Special Counsel, acting for the 
Government, made an official announcement that applica¬ 
tion had been made for the organization of a Special Grand 
Jury in the District of Columbia, for the purpose of in¬ 
quiring into offenses and crimes growing out 
cumstances attending the execution of this le^se. 

It is perfectly clear, therefore, from the lan 
resolution that your Committee by reason of a[ny constitu¬ 
tional power which it may possess or by virtue of the reso¬ 
lution under which it is acting is not now engaged, nor 
could it be engaged in an investigation ‘with particular ref¬ 
erence to the protection of the rights and equities of the 
United States and the preservation of its natural resources;’ 
because the Senate, from whom you derive your authority, 
has unanimously passed upon all questions embraced within 
that authorization and exhausted whatever power or author¬ 
ity it had in the premises, it is further perfectly clear 
that the Congress and the President have made of the whole 
matter a judicial question, determinable solely by the courts 
of the country, and such question is now actually pending 


in the District Court of the United States for 


the District 


of Wyoming and whatever criminal act is claimed is about 
to be investigated by a Special Grand Jury of the District 
of Columbia. With due respect to your Committee, I claim 
that you are without any jurisdiction to question me further 
regarding the procurement of the lease or the validity 
thereof or any fact or circumstance pertaining thereto; 
that such an examination of me by your Committee would 
not only be clearly outside of your jurisdiction but would 
be, in effect, an examination before trial in 0 civil action 
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between the Government and the Company I represent, by 
a body of men wholly unauthorized by law and in a wholly 
unauthorized manner. Ur, if vour examination should be 
directed toward eliciting- facts concerning- fraud or cor¬ 
ruption your Committee in effect would have constituted 
itself a grand jury as to a matter which Congress and the 
President, by Joint Kesolution 54, have directed should be 
presented to the constitutional authorities of the country. 

1 am the President of the Mammoth Oil Company and 
as such represent all others interested in that Com- 
2S pany. i negotiated the lease of Teapot Dome and 
am responsible for those negotiations. Any per¬ 
tinent question which your Committee could ask would nec¬ 
essarily relate to the procurement of that lease and its 
validity. You and the body from which you derive your 
authority have already sat in judgment on these questions 
and remitted them to courts of proper jurisdiction. I shall 
reserve anv evidence I mav be able to give for those courts 
to which vou and vour colleagues have deliberately referred 
ail questions of which you had any jurisdiction and shall re¬ 
spectfully decline to answer any questions propounded by 
vour Committee.’ 7 

That the facts set forth in said statement are true of 
deponent's own knowledge, and, where public records or 
acts are recited in said statement, are upon information, 
which he believes to be true. 

Deponent further says, upon information and belief, that 
since the making of the foregoing statement by him before 
the said Committee of the Senate, the Chief Justice of the 
Supreme Court of the District of Columbia, upon the re¬ 
quest of the United States District Attorney in and for 
said District, has directed that a Special Grand Jury be 
summoned to appear in said Court on April 1G, 1924, which 
deponent verily believes has been summoned for the pur¬ 
pose of investigating the matters as directed by said Senate 
Joint Resolution 54. 

Deponent further says, that following the statement made 
by him before the Semite Committee on Public Lands and 
Surveys, as hereinbefore set out, discussion was had in de¬ 
ponent’s presence by said Committee in open session with 
respect to the power and authority of the Committee to 
question deponent, as will appear from the official record 
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of the hearings before the Committee on Public Lands and 


Surveys of the United States Senate in 


3 1 


re Naval Oil 


Leases. During" said discussion, the following occurred: 

“Senator Adams: I move that we proceed, Mr. Chair¬ 
man, with the examination of 'Sir. Sinclair. 

Senator Bursum: Mr. Chairman, I move an amendment 
to that motion, that such examination shall not relate to 
any matter now pending in the Federal courj in which case 

Mr. Sinclair mav be a defendant. 

* . I 

Senator Dill: Mr. Chairman, that is the same thing as 
saying that he shall not be called, because the committee 
has no interest in anything except the ca^es before the 
court. 

Senator Bursum: Not necessarily. We nday have other 
questions. The Senator from Montana referred vesterdav 

I V v 

to pending legislation. There may be other matters. I do 
not mean to say that Mr. Sinclair is disqualified as a wit¬ 
ness on matters relating to pending legislation. 

Senator Dill: No; but thev touch naval oil reserves and 
l he leasing of reserves, and that certainly touches this case. 

Senator Bursum: If they are pending in court, it seems 
to me there ought not to be two courts. 

Senator Walsh of Montana: I stated yesterday, 
29 Mr. Chairman, and nobody has undertaken to con¬ 
tradict it, that there is no rule of law in any court 
which excuses a man from testifying because of matters 
involved in some litigation pending elsewhere. 

Senator Bursum: It is not pending elsewhere. It is only 
pending in one place. It is pending in the Federal court. 

Senator Walsh of Montana: That is elsewhere. That 
is some litigation somewhere else, not right before this com¬ 
mittee. A man is never excused from testifying in one 
court because he has litigation involving the same matter 
in some other court. 

Senator Spencer: I think Senator Walsh is entirely right 
about that. 

Senator Bursum: I would not construe this committee 
as a court, however. 

Senator Spencer: T think Senator Walsh ife entirely right 
about that. As to any question of right, the point of the 
Senator from New Mexico, as I gather it, would not apply 
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to the right of the witness to he excused because he had a 
case pending. If it had any materiality, it would apply to 
our sense of fairness in trying to get from him facts in con¬ 
nection with matters in which he was already being sued 
at our instance, but he has no right to claim exemption 
from our examination merely because he has a case pending. 
I suggest, Mr. Chairman, that the witness be called, and the 
matter come up when the questions are asked. 

The Chairman: Will vou state vour motion again, Sena- 
lor Bur sum? 


Senator Bursum: My motion was that in the examina¬ 
tion the inquiry shall not relate to pending controversies 
before any of the Federal courts in which Mr. Sinclair is a 
defendant, and which questions would involve his defense. 

Senator Dill: Mr. Chairman, before that motion is put, 
if that motion is carried, does that preclude questions re¬ 
garding the Mammoth Oil Company and the Sinclair com¬ 
panies and the handling of their stocks and the transac¬ 
tions in connection with them? 


Senator Bursum: Well, it relates to the case. 


Senator Dill: Then, we should vote this question down. 
Senator Walsh of Montana: Of course we will vote it 


down. It is the same thing as the general proposition. If 
we do not examine Mr. Sinclair about those matters, there 
is not anything else to examine him about. Then I have 
not anything else that I want to examine him about.” 


Thereupon Senators Walsh and Adams, speaking for the 
Committee, propounded to deponent the questions appear¬ 
ing in the indictment in the above-entitled cause. 

Deponent is advised and believes that said Committee on 
Public Lands and Surveys, since the beginning of the hear¬ 
ings respecting oil leases pursuant to the resolutions set out; 
in the indictment, up to and including March 22, 1924, was 
engaged throughout upon a judicial inquiry concerning the 
validity of the leases set forth in said indictment, as will 
appear from an examination of the minutes of its 
30 proceedings during said time which are hereto at¬ 
tached and made a part hereof. 


HARRY F. SINCLAIR. 
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Subscribed and sworn to before me this ll;h day of April, 
A. D. 1924. 

[seal.] WILLIAM SCULLY, 

Notary Public, Kings County, No. 437. 

Kings County Register’s No. 5047. 

Certificate filed in New York Countv No. 111. 

New York County Register’s No. 5277. 

My commission expires March 30, 1925. 

Motion to Strike Out Defendant’s Motion to Quash. 

Filed April 18, 1924. 




* 


* 


Comes now the United States, by Pevton Gordon, its at 

7 •/ 1 7 


tornev in and for the District of Columbia 


and moves the 


Court to strike out the motion to quash and, the affidavit in 
support thereof, heretofore filed herein by defendant Harry 
F. Sinclair. 

PEYTON GORDON, 

United States Attorney. 
ATLEE POMERENE, 

OWEN J. ROBERTS, 

Special Assistants to the United S l tates At¬ 
torney in and for the District of Columbia. 

Memorandum. \ 

Among the points of law to be urged ir^ support of the 
foregoing motion to strike are the following: 

1. That the motion to quash is, on its fade, insufficient in 
law to entitle the defendant to the relief asked in that it 
fails to set forth anv matter on account of which the indict- 
ment should be quashed. 

2. That the matters of fact sought to be raised bv the 
motion to quash and supporting affidavit ar^ extrinsic to the 
indictment and are not the basis or ground of a motion to 
quash. 

3. That the matters sought to be raised bv the motion to 
quash and supporting affidavit are matters of defense to the 
merits and should be raised under the general issue plea of 
not guilty. 
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Memorandum Opinion . 

Filed July 14, 1924. 
#*##*# 


The defendant moves to quash and demurs to the indict¬ 
ment herein, charging him with violating Section 102, R. S. 
U. S., by refusing to answer certain questions put to him by 
the Senate Committee on Public Lands and Surveys. The 
section declares guilty of a misdemeanor— 

“Every person who having been summoned as a witness by 
the authority of either House of Congress, to give testimony 
or to produce papers upon any matter under inquiry before 
either House, or any committee of either House of Congress, 
wilfully makes default, or who, having appeared, refuses to 
answer any question pertinent to the question under in¬ 
quiry, ” etc. 

Certain charges having been brought to the attention of 

V’ c* o 

the Senate of the United States affecting the integrity of 
Government ledses of Xaval Oil Reserves, in California and 
Wyoming, there was adopted, April 29, 1922, S. R. 282, au¬ 
thorizing its Committee on Public Lands and Survevs— 

"to investigate this entire subject of leases upon Naval Oil 
Reserves with particular reference to the protection of the 
rights and equities of the Government of the Lmited States 
and the preservation of its natural resources, and to report 
its findings and recommendations to the Senate.” (Italics 
supplied.) 


"Ulie resolution was amended, June 5, 1922, by S. R. 294, 
authorizing the employment of counsel and the summoning 
of witnesses, etc.; and further amended, February 5, 1923, 
by S. R. 434, continuing the foregoing resolutions in force, 


etc. 

By S. R. 147 (adopted February 7, 1924), the committee 
named was authorized— 


‘'to investigate this entire subject of leases upon naval oil 
reserves, with particular reference to the protection of the 
rights and equities of the Government of the United States 
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and the preservation of its natural resources, and to ascer¬ 
tain ivhat, if any, other or additional legislation may be ad¬ 
visable, and to report its findings and recommendations to 
the Senate.” (Italics supplied.) 


The resolution further authorized the committee to em- 


ftnesses, and, 
punished as 


ploy counsel, to require the attendance of wi 
upon refusal to answer, such witnesses to bcf 
prescribed by law. 

By S. J. R. 54 (approved February 8, 192(4-), the leases 
above mentioned were denounced as invalid, and the Presi¬ 
dent was authorized to employ special counsel to institute 


• >W 


and any criru¬ 
led corruption 


upra, defend- 
r before said 


civil proceeding's for their cancellation, 
inal prosecution in respect of the allegj< 
in making the leases. 

Following the adoption of said S. R. 147, .s 
ant, March 19, 1924, was summoned to appea 
Senate committee to give testimony and to produce papers: 
he appeared, March 22, 1924, and was duly sworn as a wit¬ 
ness. Thereupon, certain questions were put to him, al¬ 
leged in the indictment to have been pertinent to the mat¬ 
ters and questions then and there under inqu 
committee: he refused to answer (not, however, upon the 
ground of self-incrimination:). and, because ot such refusal, 
the present indictment was returned. 


1 . 


The Government contends that (excluding self-incrimina¬ 
tion), Congress may provide for the punishment of wit¬ 
nesses irho refuse to furnish information needed as a basis 
for legislation. 

The defendant denies this, insisting that 1 
not compel testimony from a witness when it 
legislative capacity—that such asserted right 
the Fourth and Fifth Amendments: and that 

1 

only compel testimony in the exercise of t|ie judicial or 
guasi-judieial functions committed to it by th<j» Constitution, 
narnolv: decision of cases involving the elect 


n 


ongress mav 
is acting in a 
would violate 
Congress mav 


(ion and quali¬ 
fication of its members: compelling their attendance and 
punishing them for absence or disorderly behavior: and the 
trial of impeachments. 
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The question is of grave importance, since, without the 
power to compel testimony, Congress, in its need of in¬ 
formation in discharge of its legislative function, will be 
largely limited to such information as may be given it 
freely and voluntarily; whereas, with such power, the right 
of the people to be secure, in person, house, papers and 
effects, from forcible intrusion and compulsory exposure, 
will be made subservient to the will of Congress, restrained 
onlv bv its good faith. 


Apparently, the precise question here involved, arising 
under said Section 102 (enacted in 1857), thus far has had 
no judicial construction, except to the limited extent below 
stated. 

Thus, in the case of Kilbourn v. Thompson, (103 U. S., 
168: decided, January 24, 1881; rescinded and redecided, 
February 28, 1881) there was involved a situation wherein 
Congress had engaged in what was comprehensively de¬ 
scribed (in the opinion of the Court), as “a fruitless in¬ 
vestigation into the personal affairs of individuals;” that 
is to sav, an investigation which “could result in no valid 
legislation on the subject to which the inquiry referred.” 

The opinion affirms the authority of Congress, (a) to pun¬ 
ish its members, (even to the extent of imprisonment), for 
disorderly behavior, or, (b) to compel (under like penalty), 
the attendance of absent members: (c) in cases involving 
the election land qualification of its members, to examine 
witnesses and inspect papers, subject to the usual rights of 
witnesses in such cases; and, (d) 9 in case of impeachment 
of officers of the Government, to compel the attend- 
33 a nee of witnesses and their answer to proper ques¬ 

tions, in the same manner, and by the use of the same 
means, that courts of justice can in like cases. 


The opinion proceeds: 

“Whether the power of punishment in either House by 
fine or imprisonment goes beyond this or not, we are sure 
that no person can be punished for contumacy as a witness 
before either House, unless his testimony is required in a 
matter into which that House has jurisdiction to inquire, 
and we feel lequallv sure that neither of these bodies pos¬ 
sesses the general power of making inquiry into the private 
affairs of the citizen.” 
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Speaking of the right, or otherwise, to punish the citizen 
for contempt as one necessary to enable either House of 
Congress to exercise successfully its functions of legisla¬ 
tion, the opinion thus stated: 

“This latter proposition is one which we do not propose 
to decide in the present case, because we are able to decide 
it without passing upon the existence or noil-existence of 

to/." (italics 


such a power in aid of the legislative functii 

supplied.) 

Next in point of time is the case of Chapmi 
661; decided, April 19, 1897), who was indicted, under said 


Section 102, for refusing to answer certain 
to him by a committee of the Senate which 
in investigation charges made reflecting upon 
of members of the Senate. 

Pausing for a moment, it will be noted that 
present in the Chapman case was essentially (jlifferent from 


Questions ymt 
was engaged 
the integritv 

the situation 


that in the Kilbourn-Thompson case, supra: 
case, there was involved neither an inquiry 


n, (166 U. S., 


in the latter 
into a matter 


possible con- 


United States 


as a basis for legislation . nor an inquiry in connection with 
the exercise by Congress of one of its judicial or quasi-judi¬ 
cial functions; but an inquiry solid g into the private affairs 
of a citizen; whereas, in the Chapman case, the Senate was 
engaged in an investigation which involved the 
sure or expulsion of members of that body. 

There, counsel for Chapman, as in the instant case, chal¬ 
lenged the constitutionality of the law. As t{) this, the Su¬ 
preme Court, in its opinion, stated: 

“Under the Constitution, the Senate of the 
has the power to try impeachments; to judge of the elec¬ 
tions, returns, and qualifications of its ownj members; to 
determine the rules of its proceedings, punisji its members 
for disorderly behavior, and, with the concur 
thirds, expel a member; and it necessarily possesses the in¬ 
herent power of self-protection.” 

It was further stated, in the opinion: 

"The Senate, by the action taken, signifying its judgment 
that it was called upon to vindicate itself from asper- 
34 sion and to deal with such of its members as might 
have been guilty of misbehavior and brought reproach 
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upon it, obviously had jurisdiction of the subject-matter of 
the inquiry it directed, and power to compel the attendance 
of witnesses, and to require them to answer any questions 
pertinent thereto. And the pursuit of such inquiry by the 
questions propounded in this instance was not, in our judg¬ 
ment, a violation of the securitv against unreasonable 
searches and seizures protected by the 4th Amendment.” 

The Court Concluded its opinion, by stating: 

“In our opinion, the law is not open to constitutional ob¬ 
jection,” etc. 

Next, and last to be considered, is the case of Henry v. 
Henkel, (23b l \ S., 219; decided, November 30. 1914). That 
case involved a situation of fact quite similar to the case at 
bar, in this, that a resolution of the House of Representa¬ 
tives authorized its committee on banking and currency to 
investigate arid report as to the financial affairs and activi¬ 
ties of national banks, interstate corporations, and groups 
of financiers, as a basis for remedial ami other legislalivc 
purposes, with authority in the committee to send for per¬ 
sons and papers, and to swear witnesses. 

Henrv, a banker in Xew York, was called be the commit- 
tee and examined as a witness; he answered certain ques¬ 
tions but refused to answer others (concerning the names 
of persons composing a Xew York syndicate), claiming that 
it would be dishonorable to reveal the names of his custom¬ 
ers, unless compelled to do so. For his refusal, he was 
indicted in the District of Columbia, arrested in Xew York, 
and there held for removal. 'Thereupon, he sued out a writ 
of habeas corpus. (U. S. District Court, Southern District 
of Xew York); which writ, upon hearing, was discharged 
(207 Fed., 80b): the case was appealed to the Supreme 
Court of the United States, and the judgment of the Dis¬ 
trict Court affirmed. (23b ('. S., 219.) 

It may be here remarked that the opinion of the District 
Judge (Mayer), upheld the right of the committee to compel 
an answer by: petitioner to the questions put to him; and 
this notwithstanding tin* fact that there the committee, as 
here, was seeking information in respect of the exercise of 
a purely legislative function. 

The Supreme Court, however, did not find it necessary 
to decide the important jurisdictional question so jire- 



45 


H. F. SINCLAIR VS. UNITED STATES OF AMERICA. 

seated, and which was earnestly urged upon it; sihce it held, 
that that question, and all other controverted issues in the 
case, “are for the determination of the courts of the Dis¬ 
trict of Columbia when tlie defendant is therein put to his 
trial.’’ j 

It is interesting, however, to note that, in its opinion, 
the Supreme Court states the exact contention there present 
substantially as it is here present: the defendant contends 
that, in view of the provisions of the Fourth Amendment 
to the Constitution, neither House can compel a citizen to 
disclose his private affairs as a basis for legislation; 
35 whereas, the Government, on the other hand, con¬ 
tends and insists that Congress may provide for the 
punishment of witnesses who (excluding self-incrimina¬ 
tion), fail to furnish information deemed necessary as a 
basis for legislation. 

It will be thus seen that the exact issue here present vras 
squarely before the court; and, having stated that issue in 
precise terms, the court, in its opinion, proceeded: 

“These important and far-reaching questiotis, though 
elaborately argued, should not be decided on this record, 
in view of the rule, relied upon by the Government, that 
such issues must primarily be determined by the trial 
court.” 

It results that, notwithstanding its prior decisions in 
the Kilbourn-Thompson and Chapman cases, supra, the 
fundamental question here involved, was considered by 
the Supreme Court, in the Henry case (1914), as then still 
open and undecided; and the Supreme Court so left it, and 
so it has ever since remained. 

To make the matter perfectly clear, it may oe here re¬ 
peated, that the Supreme Court of the United States, upon 
two separate occasions, widely separated in years—to be 
precise, thirty-three years (Ivilbourn case inj 1881, and 
Henry case in 1914, supra), in explicit and express lan¬ 
guage, distinctly declined to pass upon the precise question 
here involved, because it was not, in either said case, nec- 
essarv so to do. 

If, therefore, the asserted lack of lawful authority in 
Congress to compel the testimony of witnesses ih aid of, or 
as a basis for, legislation—in other words, when Congress 
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is acting in a purely legislative capacity—was not so obvi¬ 
ous or apparent as to call for an expression of opinion 
by the highest judicial tribunal of this Government, upon 
the two several occasions in the past when that exact ques¬ 
tion was pressed upon it for decision (supra ); it would 
seem more appropriate that such lack of lawful authority 
in Congress, if such there be, should be adjudged by the 
appellate tribunal, rather than by the trial court. 

The rule has several times been announced bv the Su¬ 


preme Court that when courts are called upon, in the course 
of the administration of the law, to consider whether an act 
of Congress is within its constitutional authority, a due 
respect for a coordinate branch of the Government requires 
that it shall only be decided that it has transcended its pow¬ 
ers when it is so plain that the duty cannot be avoided 
(Trade-Mark Cases, 100 l\ S., 82, 96): or, as otherwise 
expressed by the same court (Sinking Fund Cases, 99 id., 
700, 718): 


‘‘It is our duty, when required in the regular course of 
judicial proceedings, to declare an act of Congress void 
if not within the legislative power of the United States; 
but this declaration should never be made except in a clear 
case. Every possible presumption is in favor of the valid* 
itv of a statute, and this continues until the c.ontrarv is 
shown beyond rational doubt. One branch of the Gov- 
36 eminent cannot encroach on the domain of another 
.without danger. The safetv of our institutions de- 
pends ill no small degree on a strict observance of this 
salutarv rule.” 


And the Court of Appeals of this District has thus ex¬ 
pressed itself, concerning the same matter (Naganab v. 
Hitchcock, 25 App. I). C., 200): 


“We are met at the very outset by authoritative deci¬ 
sions of the court of last resort laying down a general rule 
by which the courts are to be governed when they are 
asked to declare an act of Congress unconstitutional and 
enjoin the executive officers from administering it. As lias 
been said, ‘every possible presumption is in favor of the 
validitv of the statute, and this continues until the contrarv 
is shown bevond a rational doubt. ? ” 
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Iii view of what lias been above shown concerning attacks 
heretofore made upon the constitutionality of said Section 
102, and the failure of the court of last resort to jiass upon 
the question (because not then required, by the Record be¬ 
fore it, to do so); as well, also, in view of the rule, so 
announced by the Supreme Court and by the Court of 
Appeals, supra , this Court is of opinion, that the question 
stated should be resolved against the defendant, and in 
favor of the existence of power in Congress to compel perti¬ 
nent (legally relevant), testimony in aid of the exercise of 
its legislative function: excluding, of course, self-picrimina- 
tion. 

2 

It is next urged by defendant that, by the adoption of 
S. J. E. 54, the Senate was deprived of jurisdiction to make 
any further investigation under S. R. 282 (as amended), 
as well under S. R. 147 (of February 7, 1924); in other 
words, that, by referring to the courts for determination and 
adjudication, the question of the alleged invalidity of the 
several leases of naval oil reserves, supra , the Senate had 
divested itself of jurisdiction further to investigate the 
subject of such leases upon naval oil reserves, oije. 

Undoubtedly, a part of the subject-matter of the Senate 
investigation had been accomplished when, as a result 
thereof, S. J. R. 54, was approved, referring to pie courts, 
for adjudication, the question of the validity of 
upon naval oil reserves; and which resolution w^ 
by the institution of appropriate judicial procee 


that fact alone falls short of exhausting the enti re subject 
matter of the investigation itself, which latter ha 
yet been completed. 


Next, it is urged by defendant that, even if pc^wer exists 
in Congress to compel testimony in aid of the di 
its legislative functions, the indictment, to be good, must 
show, by proper averments, that the Senate committee was 
engaged in an investigation having for its 
.‘>7 acquiring of information for legislative j purposes; 

and must further show, by proper averrjients, that 
the questions asked, and the answers sought to jbe elicited 


the leases 
s followed 
dings; but 


s not even 
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thereto, were pertinent; or, ns stated in the brief of counsel 
for defendant: 


“It is elementary that it is not sufficient in an indictment 
to charge an offense by simply following the language of 
the statute where 1 ho statute itself, as here, is elliptical." 


The Government, on the other hand (both in its brief and 
in oral argument), contends, that the reasons so advanced 
by defendant are unsound; adding: 


“It is generally sufficient to allege a crime in the lan- 
guage of the statute. Every count of the indictment alleges 
that the question was pertinent to the question under in¬ 
quiry. If the defendant desires to traverse this averment, 
he should do so under the plea of the general issue, and 
offer his proofs accordingly * * * 

“It is, of course, admitted that whether a question is 
or is not pertinent to the matter under inquiry is a judicial 
question." 


While the law under which this indictment was returned 
refers to “any" matter under inquiry, the Supreme Court, 
in the Chapman case, supra , construed the word “any” 
as limited, in application, to matters: (a) within the juris¬ 
diction of the two Houses of Congress, and before them for 
consideration and proper for their action; (b) to questions 
pertinent thereto; and ( c ) to facts or papers bearing 
thereon. 

This branch of the case does not seem to require extended 
discussion. Whether a question propounded to a witness 
is or is not pertinent to the matter under inquiry not only 
is, but is conceded by Government counsel to be, a judicial 
question: therefore, it would seem necessarily to follow that 
the pertinency of the questions propounded, answers to 
which were refused, must be made reasonably to appear 
from appropriate averments set forth in the indictment. 

It would be a strong thing to say that any question, no 
matter how irrelevant or lacking in pertinency to the ques¬ 
tion under inquiry, might be made the subject of indict¬ 
ment, under the mere statement therein (but which would 
be nothing more than the mere statement of a legal conclu¬ 
sion), that it was pertinent; and then drive the person so 
indicted to the plea of the “general issue,” and the offer 
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of his proofs to disprove the allegation of sudi conclusion. 

If the question of pertinency be one for judicial deter¬ 
mination (as it concededlv is), it imposes no insuperable 
difficulty on the prosecution to make a reasonable showing 
in that regard, by appropriate averment in the indictment; 
whereas, to accept the pleader’s bare statement of the legal 
conclusion of pertinency, without averment of facts fairly 
tending to support the conclusion stated, would impose 
upon the defendant the hardship and injustice of 
38 going to trial and the submission of proofs, with 
the conceivable result that the court w<iuld be com¬ 
pelled to withdraw the case from the jury, uion the con¬ 
clusion of the testimony, because it thereby appeared that 
the questions propounded were not pertinent, even though 
alleged to be so in the indictment. (Searle’s case, 25 Wash. 
Laic Rep., 384; Shriver’s case, id., 414.) 

Conclusion. 

Without further prolonging this memorandum opinion; 
and, having in mind the several counts of the indictment, 
and the matters urged in support thereof, and in opposi¬ 
tion thereto; and, applying the general principles above 
stated; the Court is of opinion: 

(1) That the first, second, fourth, fifth, eight and ninth 
counts of the indictment embrace questions pertinent to 
the subject-matter under inquiry; and that Congress had 
lawful authority to require answers thereto; and, further, 

(2) That the third, sixth, and seventh counts thereof do 
not embrace questions pertinent to the subject-matter under 
inquiry; and that the tenth count does not aver an offense 
under the statute. 

Let appropriate order be entered herein, (a) overruling 
the motion of the Government to strike out defendant’s 
motion to quash; ( h ) overruling the motion ot the defend¬ 
ant to quash; ( c) overruling the demurrer of (jlefendant as 
to the first, second fourth, fifth, eighth, and jiinth counts 
of the indictment; and (d) sustaining said demurrer as to 
the third, sixth, seventh, and tenth counts thereof. 

In view of the questions here involved, and which the 
Supreme Court has described as ‘‘ important and far-reach- 

4—4681a 
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imras well the desirability of having tlie same finally set- 
tied by an appellate tribunal, the defendant may have leave 
to plead over in twenty (20) days; in order that, if so ad¬ 
vised, he may have reasonable opportunity to apply to the 
Court of Appeals for the allowance of special appeal from 
the order to be entered herein; and which special appeal, 
if allowed, may expedite a final decision by the court of last 
resort. 

A. A. HOEHLING, Justice. 

Julv 14, 1924. 


Supreme Court of the District of Columbia 

Thursday, July 17th, A. D. 1924. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Bailey presiding. 

«*•«*•* 


By Hoehling, J. 


Come the parties aforesaid in manner as aforesaid, and 
the Court having fully considered of and being advised 
upon the demurrer of the defendant, filed herein 
39 April 12, '1924, to the indictment returned herein 
March 31, 1924, the motion of the defendant to quash 
the indictment, \tith the papers supporting the same, and 
the motion of the United States to strike out the defend¬ 


ant’s motion to quash, it is now and here on the 17th day of 
July, 1924, and in pursuance of the memorandum opinion 
of the Court heretofore filed, 

Ordered and adjudged that the motion of the United 
States to strike out the defendant’s motion to quash be and 
the same is hereby overruled, the motion to quash be and 
tiie same is hereby overruled, the demurrer of the defend¬ 
ant to the first, second, fourth, fifth, eighth and ninth counts 
of the indictment be and the same hereby is overruled, and 
the demurrer of the defendant to the third, sixth, seventh 
and tenth counts be and the same is hereby sustained and 
the said third, sixth, seventh and tenth counts, of the said 
indictment be and the same hereby are for nothing held; 
and leave is given the defendant to plead over to the re- 
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maining counts of the indictment within twenty days in 
order that if he be so advised he may have reasonable op¬ 
portunity to apply to the Court of Appeals fqr the allow¬ 
ance of a special appeal from this order. 


40 


Stipulation. 

Filed September 10, 1924. 


It is hereby stipulated and agreed between counsel for 
the United States and Counsel for the defendant that in 
making up the transcript of record on the appeal in the 
above entitled cause, the printed record of the hearings be¬ 
fore the Committee on Public Lands and Surveys of the 
Senate of the United States, consisting of twelve volumes, 
filed by the defendant as an exhibit to the affidavit in sup¬ 
port of his motion to quash, need not be incorporated as 
a part of the transcript of record on this appeal; and that 
on the hearing of this cause in the Court of Appeals either 
party may use so much of the said printed record of the 
Committee on Public Lands and Surveys of the Senate of 
the United States as he or they may desire, with the same 
force and effect as if the same was produced at large in 
the transcript of record or was sent up with it. 


ATLEE POMERENE 
OWEN J. ROBERTS 
Attorneys for the Unit 
MARTIN W. LITTLE 
G. T. STANFORD, 

GEO. P. HOOVER, 

J. W. ZEVELY, 

Attorneys for the defendant 


ed States. 
TON, 


41 Memoranda. 

March 9,1927.—Nolle prosequi entered as to second count 
of indictment. 

March 15, 1927.—Nolle prosequi entered as to eighth 
count of indictment. 

March 16,1927.—Verdict of guilty as to first, fourth, fifth 
and ninth counts of indictment, entered. 
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* 


Motion for a Sew Trial. 


Filed March 21, 1927 




# 


Comes now the defendant, Harry F. Sinclair, by his at¬ 
torneys, Martin W. Littleton and Geo. P. Hoover, and moves 
the court to set aside the verdict of the jury and grant a 
new trial, for the following reasons: 

1. dhe verdict of the jury is contrary to law. 

2. The verdict of the jury is without support in the evi¬ 
dence. 

o. Error of the court in denying the motion of the de¬ 
fendant to direct the jury to return a verdict of not guilty 
on the first, fourth, fifth and ninth counts of the indictment. 

4. Error of the court in ruling and holding that the 
question of pertinency involved only matter of law to be de¬ 
termined bv the court. 

42 5. Error of the court in refusing to submit to the 

jury the question of pertinency as one of the essential 
ingredients of the offense alleged in the indictment. 

6. The court, iti refusing to submit to the jury the de¬ 
termination of the pertinency of the questions set out in 
the indictment, thereby denied to the defendant the right of 
trial bv jurv guaranteed him under the Constitution of the 
United States. 

7. Error of the court in instructing the jury— 

44 The Court instructs you that the only questions sub¬ 
mitted for vour consideration are as follows: Whether the 
defendant was summoned as charged in the indictment, 
whether he appeared lief ore this committee in Washington 
as charged in the indictment, whether he was sworn as 
charged, whether questions set forth in the first, fourth, 
fifth and ninth counts of the indiement were put to the de¬ 
fendant, and whether the defendant refused to answer those 
questions or any of them.”— 


thereby in effect directing the jury to return a special ver¬ 
dict. and thus denying to the defendant the right of trial 
bv iir-y guaranteed him under the Constitution of the United 
States. 
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8. Error of the court in holding and ruling that the 
questions set out in the first, fourth, fifth and ninth counts 
of the indictment were pertinent to any matter under in¬ 
quiry before the Senate Committee on Public Lands and 
Surveys, which said matter under inquiry was within the 
bounds of the authority of said committee. ! 

9. Error of the court in holding that the evidence in the 
case was sufficient in law to support a finding that the ques¬ 
tions set out in the first, fourth, fifth and ninth counts of 
the indictment were pertinent to any matter under inquiry 

before the Senate Committee on Public Lands and 
45 Survevs which was within the bounds of the author- 

9 , 

itv of said committee. 

10. Error of the court in holding and dBtermining that 
the evidence in the case was sufficient in la w to support a 
finding that the defendant was summoned to appear before 
the Senate Committee on Public Lands anq Survevs. 

w 

11. Error of the court in holding that, at the time the 
defendant appeared before the Senate Committee on Pub¬ 
lic Lands and Surveys on December 4, 1923, the said com¬ 
mittee was acting under authority conferred upon it by any 
resolution duly adopted by the Senate of the United States, 
authorizing and empowering said committee to summon 
and swear witnesses. 


12. Error of the court in holding that t 


the Senate Committee on Public Lands and Survevs was 

* 

authorized and empowered to administer an oath to the de¬ 
fendant on December 4, 1923. 

13. Error of the court in sustaining the objection of the 
United States to evidence offered by the defendant, and in 
rejecting the evidence so offered. 

14. Error of the court in holding and determining that 
it was not necessary for the United States 
evidence that the defendant willfullv refused 
questions set out in the first, fourth, fifth a 
of the indictment. 

15. Error of the court in rejecting evidence offered by 
the defendant for the purpose of showing that at the time 
lie appeared before the Senate Committee qn Public Lands 
and Surveys lie was acting on the advice if counsel, that 

* d* I 7 


ie chairman of 


to establish by 
Id to answer the 
id ninth counts 


the refusal of the defendant to answer the! 
pounded to him was based upon the advice 


questions pro¬ 
of counsel, and 
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in so doing the defendant was acing honestly and in good 
faith. 

44 Id. Error of the court in holding and determining 

that, eveto though the defendant sought and obtained 
the advice of counsel and in declining to answer the ques¬ 
tions propounded to him as set out in the first, fourth, fifth 
and ninth counts of the indictment he acted upon such ad¬ 
vice honestly and in good faith, this would not constitute 
a defense to the charge set forth in the indictment. 

17. Error of the court in refusing to hold and determine 
that the defendant, appearing as a witness before the Com¬ 
mittee on Public Lands and Surveys, rightfully might re¬ 
fuse to answer: any question where the bounds of the au¬ 
thority of the committee are exceeded or the questions are 
not pertinent to the matter under inquiry. 

IS. Error ofi the court in severally denying the prayers 
for instruction submitted by the defendant. 

19. Error of the court in giving to the jury a portion of 
the general charge of the court in the absence of a request 
by the jury for such additional charge. 

20. Error of the court in singling out, and giving to the 
jury, a portion of the general charge of the court, there¬ 
by unduly emphasizing and magnifying such portion of the 
charge of the court, in the absence of any request by the 
jurv for such additional charge. 

MARTIN W. LITTLETON, 
GEO. P. HOOVER, 

i At to rn e ys fo r D efend ant. 


45 


Notice. 


To Peyton Gordon, United States Attorney; Atlee Pom- 
erene, and Owen J. Roberts, Special Assistants to the 

United States Attorney: 

•> 


Please take notice that the foregoing motion will be called 
to the attention of the court, before Justice Ilitz holding 
Criminal Court No. 2, on Friday, March 25, 1927, at Ten 
O’clock, A. M.. or as soon thereafter as counsel mav be 
heard. 


MARTIN W. LITTLETON, 
GEO. P. HOOVER, 

Attorneys for Defendant . 
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Service of a copy of the foregoing motiojn acknowledged 
this Twenty-first day of March, 1927: 

PEYTON GORDON, 

United States Attorney. 
OWEN J. ROBERTS, 
ATLEE PCBfERENE, 

Special Assistants to the United States Attorney. 
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M emorandum. 


March 31, 1927.—Order overruling motion for a new 
trial, entered. 

Supreme Court of the District of Columbia. 


Friday, May 2Q 

The Court resumes its session pursuant 
Mr. Justice Hitz, presiding. 

# * * * * i 


”, A. D. 1927. 
to adjournment, 


Come as well the Attorney of the United $tates, as the de 


fendant in proper person, according to his i 


by his attorneys Messrs. Martin W. Littleton and George 
P. Hoover; and thereupon it is demanded pf the defendant 

ence of the law 
he says nothing 


what further lie has to sav whv the sent 

%/ %/ 

should not be pronounced against him, and 
except as he has already said; whereupon 


by the Court that for his said offense, the said defendant be 
imprisoned in the Washington Asylum and Jail for the 
period of Three (3) Months, to take effect from and includ¬ 
ing the date of arrival at said Asylum and Jail, and to pay 
a fine of Five Hundred ($500.) Dollars; and thereupon the 
defendant by his attorneys notes an appeal to the Court 
of Appeals of the District of Columbia, from the judgment 
of the Court in this case; whereupon the Court fixes the 
amount of bond for costs on appeal at One Hundred Dollars 
or Fifty Dollars in cash, and the bond for the appearance 
of the defendant at Five Thousand ($5,000.) Dollars; 
whereupon the defendant enters into a recognizance in the 
sum of Five Thousand ($5,000.) Dollars with the Fi- 
47 delitv and Deposit Company of Maryland as surety, 
to forthwith surrender himself to the custodv of the 


ecognizance and 


it is considered 
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Marshal of the District, to he dealt with and proceeded 
against according to law in case the judgment appealed 
from shall be affirmed, or the appeal for any cause dis¬ 
missed, or the judgment be reversed and a new trial ordered, 
or if he, the said defendant, depart the Court without leave. 

Memoranda. 

June 2, 1927.—$50 cash deposit in lieu of cost bond on 
appeal. 

June 10, 1927.—Time to file Bill of Exceptions extended 
for 20 days. 

June 30, 1927.—Time to file Bill of Exceptions extended 
for 20 days. 

July 26, 1927.—Time to file Bill of Exceptions extended 
for 20 days. 

August 19, 1927.—Bill of Exceptions filed. 

September 6, 1927.—Order entered extending time for 
filing proposed amendment to Bill of Exceptions. 

September 22, 1927.—Order extending time to file 
48 proposed amendments to Bill of Exceptions for 15 
days, entered. 

October 8, 1927.—Amendments bv United States At- 
torney to Bill of Exceptions filed. 


Assignments of Error. 
Filed October 12,1927. 


1. The court erred in overruling the motion of the de¬ 
fendant to direct the jurv to return a verdict of not uuiltv. 

2. The court erred in overruling the motion of the de¬ 
fendant to direct the jury to return a verdict of not guilty 
on the first, fourth, fifth and ninth counts of the indictment. 

3. The court erred in overruling the motion of the de¬ 
fendant to direct the jury to return a verdict of not guilty, 
because there is no evidence in the case tending to show 
that the defendant was sworn as a witness when Ik* ap¬ 
peared before the Uommitlee on Public Lands and Surveys 
of the Senate of the United States on March 22, 1924, or 
that he was under oath before said Committee at the time 
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the questions set out in the indictment were pi 
him. 

4. The court erred in overruling the motid 


opounded to 
n of the de¬ 


fendant to direct the jury to return a verdict of not guilty, 
because there is no evidence in the case which would support 
a finding that the defendant was sworn as a witness on 
March 22, 1924. 

5. The court erred in overruling the motio 

fondant to direct the jury to return a verdict of not 
49 guilty, because at the time the oath was 
to the defendant on December 4, 1923, 
the evidence, the Committee on Public Lands 
of the Senate of the United States was without power or 
authority to administer an oath to the defendant. 

6. The court erred in overruling the motion of the de¬ 
fendant to direct the jury to return a verdict df not guilty, 


n of the de- 
erdict of not 
Administered 

as shown bv 

« 

and Survevs 


nest ions pro- 
e Committee 


directed bv 
% 

one of them. 


because the evidence does not show that the q 
pounded to the defendant were adopted by th 
on Public Lands and Survevs of the Senate of the United 
States as its questions, or that the defendant while appear¬ 
ing as a witness before the Committee was 
the Committee to answer the questions or any 

7. The court erred in overruling the motion of the defend¬ 
ant to direct the jury to return a verdict of not guilty, be¬ 
cause there is no evidence which would justify a finding that 
any of the questions set out in the indictment were pertinent 
to any matter under inquiry by the Committee on Public 
Lands and Survevs of the Senate of the United States 
which was within the constitutional jurisdiction of said 
Committee. 

8. The court erred in overruling the motion of the de¬ 
fendant to direct the jury to return a verdict |>f not guilty, 
because there is no evidence which would justify a finding, 
either as a matter of law or as a -matter of fact, that any 
of the questions set out in the indictment were pertinent to 
any matter under inquiry by the Committee on Public 
Lands and Surveys of the Senate of the United States which 
was within the constitutional jurisdiction of said Com¬ 
mittee. 

9. The court erred in holding that the question of 

f)0 the pertinency of the interrogatories pimpounded to 

the defendant before the Committee on Public Lands 

and Survevs of the Senate of the United States was one 
* 

of law to be determined by the court and involved no ques- 
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tion of fact to be submitted to the jury, and thereby de¬ 
prived the defendant of the right of trial by jury as 
guaranteed by the Constitution of the United States. 

10. The court erred in refusing to admit in evidence before 
the jury the questions propounded to the defendant, the 
answers of the defendant thereto, and the statements made 
during the course of the hearing when the defendant ap¬ 
peared before the Committee on Public Lands and Surveys 
of the Senate of the United States on October 29, 1923. 

11. The court erred in refusing to admit in evidence be¬ 
fore the jury the testimony of Martin W. Littleton, called 
as a witness for and on behalf of the defendant. 

12. The court erred in refusing and denving Praver No. 

1, offered bv the defendant. 

13. The court erred in refusing and denving Praver No. 

V* fc o * 

2. offered by the defendant. 

14. The court erred in refusing and denving Praver No. 
4, offered bv the defendant. 


15. The court erred in refusing and denving Praver No. 
5, offered by the defendant. 

16. The court erred in refusing and denying Prayer No. 
7, offered bv the defendant. 

17. The court erred in refusing and denying Prayer No. 

9, offered by the defendant. 

18. The court erred in refusing and denving Praver No. 

10, offered by the defendant. 

19. The court erred in refusing and denying 
51 Praver No. 13, offered bv the defendant. 

20. The Court erred in refusing and denying 
Praver No. 14, offered bv the defendant. 

21. The court erred in refusing and denying Praver No. 

15, offered by the defendant. 

22. The court erred in refusing and denying Prayer No. 

16, offered by the defendant. 

23. The court erred in refusing and denying Prayer No. 

17, offered bv the defendant. 

24. The court erred in refusing and denying Prayer No. 

18, offered bv the defendant. 

25. The court erred in refusing and denving Praver No. 

19, offered bv the defendant. 

26. The cdurt erred in refusing and denying Prayer No. 

20, offered bv the defendant. 

27. The court erred in refusing and denying Prayer No. 

21, offered by the defendant. 
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28. The court erred in refusing and denying; Prayer No. 

22, offered by the defendant. 

29. The court erred in refusing and denying; Prayer No. 

23, offered by the defendant. 

30. The court erred in refusing and denying Praver No. 

24, offered by the defendant. 

31. The court erred in refusing and denying; Prayer No. 

25, offered by the defendant. 

32. The court erred in refusing and denying; Prayer No. 

26, offered by the defendant. 

33. The court erred in refusing and denving Praver No. 

27, offered by the defendant. 

34. The court erred in refusing and denying 
52 Praver No. 28, offered bv the de 

35. The court erred in ref 
Praver No. 29, offered bv the defenda 

36. The court erred in refusing and denying!; Prayer No. 
30, offered bv the defendant. 

7 . i 

37. The court erred in refusing and denying Prayer No. 

32, offered by the defendant. 

38. The court erred in refusing and denying; Prayer No. 

33, offered by the defendant. 

39. The court erred in refusing and denying; Prayer No. 

34, offered bv the defendant. 

40. The court erred in holding that the questions as set 
out in the first, fourth, fifth and ninth counts of the indict¬ 


fendant. 

using and denving 


ment, or any of them, were as matter of law'pertinent to 
any matter under inquiry by the Committee on Public Lands 
and Survevs of the Senate of the United States which was 
within the constitutional jurisdiction of said Committee. 

41. The court erred in charging the jury that the ques¬ 
tion, whether any of the interrogatories propounded to 
the defendant at the hearing before the Committee on 
Public Lands and Surveys of the Senate of the United 
States as set out in the indictment were pertinent to any 
matter under inquiry by said Committee, was one of law 
to be determined bv the court and not one of falct to be sub- 
mitted to the jury, and thereby deprived the defendant of 
the right of trial by jury as guaranteed by the Constitution 
of the United States. 

42. The court erred in charging the jury that they were 
to determine only four questions of fact, namely: (1) 
whether the defendant was summoned to appear before 
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the Committee on Public L inds and Surveys of the 

53 Senate of the United States, (2) whether he ap¬ 
peared, (3) whether lie was sworn, and (4) whether 

questions were put to him and he refused to answer said 
questions or any one of them. 

43. The court erred in charging the jury that they were 
not concerned with the reasons which prompted the defend¬ 
ant to decline to answer any of the questions propounded to 
him before the Committee on Public Lands and Surveys of 
the Senate of the United States, and that this matter was 
not to be considered by the jury. 

44. The court erred in charging the jury that they were 
not concerned with the question as to how the defendant got 
the command from the Committee on Public Lands and Sur¬ 
veys of the Senate of the United States to appear before 
said Committee. 

45. The court erred in charging the jury that they were 
not concerned with the question as to whether the defend¬ 
ant, when he appeared before the Committee on Public 
Lands and Surveys of the Senate of the United States, was 
sworn by any person who was authorized to administer an 
oath. 

46. The court erred in reading to the jury that portion of 
the charge of the court wherein the court had previously 
stated to the jury,— 

“The Court instructs you that the only questions sub¬ 
mitted for vour consideration are as follows: Whether the 
defendant was summoned as charged in the indictment, 
whether he appeared as charged in the indictment, whether 
he was sworn as charged in the indictment, whether the 
questions set forth in the first, fourth, fifth and ninth 
counts of the indictment were put to the defendant, and 
whether the defendant refused to answer those questions. 

“The Court charges you that if you find from the evidence 
that the defendant was summoned as charged in the in¬ 
dictment, that he was sworn as charged in the indictment, 
that the questions set forth in the first, fourth, fifth 

54 and ninth counts of the indictment were put to the 
defendant, and that he refused to answer the ques¬ 
tions, then if is your duty under the law to find the defend¬ 
ant guilty under said counts.”,— 
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upon the return of the jury to the court, without having any 
request from the jury that such portion of the charge he 
given by the court, as the court thereby signaled out a 
portion of the charge to the prejudice of the defendant. 

The foregoing constitute the errors relied upon by the 
defendant, Harry F. Sinclair, on the appeal in this cause. 

MARTIN W. LITTLETON, 
GEO. P. HOOVER, 

G. T. STANFORD, 

Attorneys for Defendant. 

Service of a copy of the foregoing Assignments of Error 
acknowledged this 12th day of October, 1927: 

PEYTON GORDON, 
Attorney for United States. 

Supreme Court of the District of Columbia. 

Wednesday, October 12", A. ]d. 1927. 

The Court resumes its session pursuant to adjournment: 
Mr. Chief Justice McCoy, presiding. 

* # * * # # 4 ! 

Hitz, J. 

Now comes here the defendant by his attorneys Messrs. 
Martin W. Littleton, George P. Hoover and G. T. Stanford 
and prays the Court to sign, and make a part' of the record 
his Bill of Exceptions taken during the trial of the case and 
filed with the Court on August 19, 1927, which is ac- 
55 cordinglv done. 

O m/ 

Designation of Record. 

Filed November 10, 1927. 
#*#*##• 

Frank E. Cunningham, Esq., Clerk of the SupremO Court of 
the District of Columbia: 

Sir : 

In making up the transcript of record on appeal to the 
Court of Appeals of the District of Columbia in the above- 
entitled cause, you will please include the following: 

1. Indictment, filed March 31, 1924. 
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2. Demurrer of defendant, filed April 12, 1924. 

3. Defendant’s motion to quash, with affidavit in support 
thereof, filed April 12, 1924. 

4. Motion of United States to strike out defendant’s 
motion to quash, filed April 18, 1924. 

5. Memorandum opinion of Hoehling, Justice, filed July 
14, 1924. 

6. Order entered July 17, 1924, sustaining defendant’s 
demurrer as to certain counts of the indictment, overruling 
said demurrer'as to certain other counts, and overruling 
defendant’s motion to quash. 

7. Stipulation entered into September 10, 1924, between 
counsel for the United States and the defendant. 

8. Memorandum, nolle prosequi entered as to second 
count March 9, 1927. 

9. Memorandum, nolle prosequi entered as to eighth count 

March 15, 1927. 

56 10. Memorandum, verdict of guilty as to first, 

fourth, fifth and ninth counts of indictment, entered 
March 16, 1927. 

11. Motion for new trial, filed March 21, 1927. 

12. Memorandum, order overruling motion for new trial, 
entered March 31, 1927. 

13. Judgment and sentence of court on verdict of jury, 
entered May 20, 1927. 

14. Memorandum, appeal noted, and bond for costs and 
recognizance. May 20, 1927. 

15. Memorandum, deposit of $50 in lieu of cost bond on 
appeal, June 2, 1927. 

16. Memorandum, order entered June 10, 1927, extending 
time for filing bill of exceptions. 

17. Memorandum, order entered June 30, 1927, extending 
time for filing bill of exceptions. 

18. Memorandum, order entered July 26, 1927, extending 
time for filing bill of exceptions. 

19. Memorandum, bill of exceptions filed August 19,1927. 

20. Memorandum, order entered September 6, 1927, ex¬ 
tending time for filing proposed amendments to bill of ex¬ 
ceptions. 

21. Memorandum, order entered September 22, 1927, ex¬ 
tending time for filing proposed amendment to bill of ex¬ 
ceptions. 
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, 1927, by 


i. 


. 

22. Memorandum, amendments filed October 8 
United States Attorney to bill of exceptions. 

23. Assignments of error, filed October 12, 192 

24. Memorandum, bill of exceptions sijgned and 
57 made part of the record, October 12, 1927. 

25. This designation of record on appeal, 
vember 10, 1927. 

MARTIN W. LITTLETON, 
GEO. P. HOOVER, 

G. T. STANFORD, 

Attorneys for De\ 


filed No- 


Service of a copy of the foregoing designation 
acknowledged this 10th day of November, 1927: 


endant. 
of record 
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PEYTON GORDON, 

United States Attorney in and 

for the District of Columbia. 

Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


I, Frank E. Cunningham, Clerk of the Suprem<p 
the District of Columbia, hereby certify the foreg 
numbered from 1 to 57, both inclusive, to be a 
correct transcript of the record, according to dir 
counsel herein filed, copy of which is made part of 
script, in cause No. 42060 Criminal, wherein Uni 
is Plaintiff and Harrv F. Sinclair is Defendant, t 
remains upon the files and of record in said Cour 


as 


In testimony whereof, I hereunto subscribe my 
affix the seal of said Court, at the City of Wash) 
said District, this 6th day of December, 1927. 


Court of 
(pmg pages 
true and 
eetions of 
this trail¬ 
ed States 
the same 


name and 
ington, in 


[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 


Clerk. 
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4681. 


In the Supreme Court of the District of Columbia, Iloldim 

a Criminal "form. 


Criminal. No. 42060. 


United States of America, Plaintiff, 

vs. 

Harry F. Sinclair, Defendant. 

Bill of Exceptions. 

Court of Appeals, District of Columbia. Filed Dec. 12, 

1927. Henry W. Hodges, Clerk. 

60 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

Criminal. No. 42060. 

United States of America, Plaintiff, 

vs. 

Harry F. Sinclair, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of the above entitled 
case, begun Monday, March 7, 1927, and ending Wednes¬ 
day, March 16,1927, before Mr. Justice Hitz and a jury duly 
impanelled and sworn to try the issues between the United 
States of America, and the defendant, Harry F. Sinclair, 
proceedings were had and rulings made, by the Court, and 
exceptions taken and allowed on behalf of said defendant, 
as follows: 

The United States attorney made the opening statement 
to the jury, and the defendant reserved his opening state¬ 
ment. 

Thereupon, to maintain the issues on their part joined, 
the United States offered in evidence the executive order 
issued by President Taft on September 2, 1912, which was 
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marked Government Exhibit Xo. 1, and read lo the Court 
and jury, being- in words and figures as follows: 

61 “Department of the Interior, United States Geologi¬ 
cal Survey, Washington. 

“August 8, 1912. 

“The Honorable the Secretary of the Interior. 



“In accordance with your instructions to recommend for 
inclusion in a special reserve a compact body of] public lands 
containing an ample supply of fuel oil for tlje use of the 
United States Navy, I have prepared and recommend for 
submission to the President the following oiider of with¬ 
drawal involving approximately 38,069 acres in the Elk 
Hills, Kern County, California. 

“Very respectfully 

‘“GEORGE OTIS S3jIITH, 

“ Director . 

“August 10, 1912. 

“Respectfully referred to the President with favorable 
recommendation. 


“WALTER L. FISHER, 

“ Secretary . 

“Order of Withdrawal . 

“Naval Petroleum Reserve No. 1. 

“It is hereby ordered that all lands included in the fol- 
lowing list and heretofore forming a part o|f Petroleum 
Reserve No. 2, California, No. 1, withdrawn on July 2,1910, 
from settlement, location, sale, or entry and reserved for 
classification and in aid of legislation under the au- 
62 thoritv of the Act of Congress entitled: 

“An Act to authorize the President of the United 


States to make withdrawals of public lands in certain cases 
(36 Stat. 847), shall hereafter, subject to valid existing 
rights, constitute Naval Petroleum Reserve No. 1 and shall 
be held for the exclusive use or benefit of the United States 

5—4681a 
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Navy until this order is revoked by the President or by Act 
of Congress. To this end and for this public purpose, the 
order of July 2, 1910, is modified and tlie withdrawal of 
that date is continued and extended in so far as it affects 
these lands. 


“Mt. Diablo Meridian. 

“T. 30 S., R. 22 E., Sec. 24. all. 

‘‘T. 30 S., R. 23 E., Sec. 10, all. 

Secs. 12 to 30. inclusive; 

Secs. 32 to 36, inclusive. 

“T. 31 S., E. 23 E., Secs. 1 to 4, inclusive; 

Secs. 10 to 14, inclusive. 

“T. 30 S., E. 24 E., Secs. 17 to 20, inclusive: 

Secs. 28 to 34, inclusive. 

“T. 31 S., E. 24 E., Secs. 1 to 12, inclusive; 

Sec. 18. all. 

“WM. H. TAFT, 

“ President . 

“Sept. 2, 1912.” 

Thereupon the United States offered in evidence the 
executive order issued by President Taft on December 13, 
1912, which was marked Government Exhibit No. 2. and 
read to the Court and jury, being in words and figures as 
follows: 


63 “Department of the Interior, United States Geolog¬ 
ical Survey, Washington. 

1 “December 6, 1912. 

“The Honorable the Secretary of the Interior. 


i i 


Sir 


4 4 As a result of recent investigations of conditions in 
Naval Petroleum Reserve No. 1 in the Elk Hills, California, 
by the Geological Survey, the difficulty of estimating def¬ 
initely the quantity of oil available within this reserve has 
been developed more fully than heretofore. It is deemed 
the part of prudence therefore to add to the area especially 
reserved, in order that there may be as complete assurance 
as possible that the United States retains control over a 
bodv of fuel oil adequate for the future needs of the United 
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States Navy. I have therefore prepared, and recommend 
for submission to the President, the following additional 
order of withdrawal, involving approximately 29,541 acres 
in the Buena Vista Hills, Kern County, California. 

“Very respectfully, 

“GEORGE OTIS SMITH, 

‘f Director. 

“December 11, 1912. 

“Respectfully referred to the President with favorable 
recommendation. 

“WALTER L. FISHER, 

04 “ Order of Withdrawal. 

Naval Petroleum Reserve No. 2. 

“It is hereby ordered that all lands included in the fol¬ 
lowing list and heretofore forming a part of Petroleum 
Reserve No. 2, California No. 1, withdrawn on duly 2, 1910, 
from settlement, location, sale, or entry and reserved for 
classification and in aid of legislation under tlje authority 
of the Act of Congress entitled: An Act to authorize the 
President of the United States to make withdrawals of 
public lands in certain cases (36 Stat., 847), shall here¬ 
after, subject to valid existing rights, constitute Naval 
Petroleum Reserve No. 2 and shall be held for the exclu¬ 
sive use or benefit of the United States Navy until this 
order is revoked by the President or by Act of Congress. 
To this end and for this public purpose, the order of July 
2, 1910, is modified and the withdrawal of that late is con¬ 
tinued and extended in so far as it affects these lands. 

“Mt. Diablo Meridian. 

“T. 31 S.,R. 23E., Secs. 7 to 9 inclusive; 

Secs. 15 to 18, inclusive; 

Secs. 20 to 23, inclusive; 

Secs. 25 to 29, inclusive; 

Secs. 33 to 36, inclusive. 

“T. 31 S., R. 24 E., Secs. 30 to 32 inclusive. 
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“T. 32 8., R. 23 E., Secs. 1 to 3, inclusive; 

Secs. 11 to 13, inclusive. 

“T. 32 S., R. 24 E., Secs. 2 to 18, inclusive. 

65 “T. 32 S., H. 25 E., 8w. 18, all. 

1 U WM. TT. TAFT, 

“President. 

“December 13. 1912. 


Thereupon the United States offered in evidence the 
executive order issued by President Wilson on April 
30, 1915, which was marked Government Exhibit No. 3, 
read to the Court and jury, being in words and figures as 
follows: 


“Department of the Interior, United States Geological 

Survey, Washington. 

“April 12, 1915. 

“The Honorable the Secretary of the Interior. 

‘ ‘ Sir : 

“In accordance with your instructions to prepare an 
order for a naval petroleum reserve covering the Teapot 
Dome in east-central Wyoming, I have prepared for sub¬ 
mission to the President the following order of withdrawal 
(Naval Petroleum Reserve No. 3, Wyoming No. 1), involv¬ 
ing 9,481 acres, in Natrona County. 

“Respectfullv 

“GEORGE OTIS SMITH, 

“Director. 


“April 24, 1915. 

“Respectfully referred to the President with favorable 
recommendation. 

“FRANKLIN K. LANE. 


66 “Order of Withdrawal. 

Na* al Petroleum Reserve No. 3, Wyoming No. 1. 

“It is hereby ordered that all lands hereinafter de¬ 
scribed and heretofore forming a part of Petroleum Re¬ 
serve No. 8, withdrawn on July 2, 1910, from settlement, 
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ERICA. 


location, sale, or entry and reserved for classification and 


e Act of Con- 
entitled “An 


in aid of legislation under the authority of tl 
gress approved June 25, 1910 (36 Stat., 847) 

Act to authorize the President of the United States to make 
withdrawals of public lands in certain cases,” as amended 
by Act of Congress approved August 24, 1912 (37 Stat., 
497), shall hereafter cons-itute Xaval Petroleum Reserve 
No. 3, and shall be held for the exclusive use or benefit of 
the United States Xavv until this order is revoked bv the 

V * 

President or by Congress. To this end and for this public 


purpose the order of July 2, 1910, is modified 
drawn! of that date is continued and extende 
it affects these lands. 


69 


and the with- 
d in so far as 


i i rp 


. %, w. 1/2 of 


!i of x. w. y 4 , 

1/4 of S. E. %; 


“Sixth Principal Meridian. 

T. 38 X., R. 78 W., Sec. 2, S. W. % of X. E. 

S. E. %; 

Sec. 3, all; 

See, 4, X. E. 1 / 4 , X. E. y 
X. 1/2 of S. E. y 4 , S. E. 

Sec. 9, E. y> ot X. E. 4? X. E. ^4 of 
S. E. ; 

Sec. 10, all; 

Sec. 11 , W. y> of X. jC. 14 , W. y?, 
S. E. %; 

Sec. 14, all. 

Sec. 15, X. i/>, X. y> of S. W. 14 , S. E. 

1/4 of S. w! 1/4, s: E. 4 ; 

Sec. 22, X. E. 1/4, X. E. % of X. W. y 4 , 
E. 1/2 of S. E. y 4 . ; ! 

Sec. 23, all. 

Sec. 26, X. W. 1/4 of X. E. X. i / 2 of 

X. W. 14 . 

67 “T. 39 X., R. 78 W., Sec. 16, X. E. of S. W. %, 

S. 1/2 of S. W. 1 / 4 , W. 1/4 of S. 
E. 1 / 4 ; 

Sec. 20, E. y 2 of X. E. Vi 
Sec. 21 , all; 

Sec. 22, S. W. 1/4 of X. W. i/ 4 , S. W. 1 / 4 ; 
Sec. 27, W. 1 /, of X. E 1 y 4 , W. y 2 of 
S. E. 1 / 4 ; 

Sec. 28, all; 


, S. E. 14 .; 
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See. 29, E. 1/j, E. t/ 2 of N. W. y h N. y> 
of S. W. 1 / 4 , S. E. 14 of S. W. %; 

See. 32, X. y 2 of N. E. %, S. E. Vi of 
N. E. %; 

Sec. 33, N. y 2 , N. 1 /. of S. W. S. E. 

1 1/4 of S. W. 1 / 4 , S. E. %; 

See. 34, all; 

Sec. 35, S. W. % of N. W. y 4 , W. Va of 
S. W. 1 / 4 , S. E. 1/4 of S. W. 1 / 4 . 

‘‘WOODROW WILSON, 

“President. 

“April 30, 1915." 

Thereupon the attorney for the United States invited the 
attention of the Court to the Act of Congress, approved 
February 25, 1920 (41 Stats, at L., 437), and read in the 
presence and hearing of the Court and jury Sections 18 and 
18-a of said Act of Congress, which said sections are in 
words and figures as follows: 


“Sec. 18. That upon relinquishment to the United States, 
tiled in the General Land Office within six months after the 
approval of this Act, of all right, title, and interest claimed 
and possessed prior to July 3, 1910, and continuously since 
by the claimant or his predecessor in interest under the 
preexisting placer mining law to any oil or gas-bearing land 
upon which there has been drilled one or more oil or gas 
wells to discoverv embraced in the Executive order 


68 of withdrawal issued September 27, 1909, and not 
within any Naval petroleum reserve, and upon pay¬ 
ment as royalty to the United States of an amount equal 
to the value at the time of production of one-eighth of all 
the oil or gas already produced except oil or gas used for 
production purposes on the claim, or unavoidably lost, from 
such land, the claimant, or his successor, if in possession 
of such land, undisputed by any other claimant prior to 
July 1 , 1919, shall be entitled to a lease thereon from the 
Untied States for a period of 20 years, at a royalty of not 
less than 12f4 per centum of all the oil or gas produced 
except oil or gas used for production purposes on the claim, 
or unavoidably lost: Provided, that not more than one-half 


of the area, but in no case to exceed 


3,200 acres, within the 


geological oil or gas structure of a producing oil or gas field 
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shall be leased to any one claimant under tlje provision of 
this section when the area of such geologic oil structure 
exceeds G40 acres. Any claimant or his successor, subject 
to this limitation shall, however, have the right to select 
and receive the lease as in this section provided for that 
portion of his claim or claims equal to, but not in excess of, 
said one-lialf of the area of such geologic oil structure, but 
not more than 3,200 acres. 

“All such leases shall be made and the amount of royalty 
to be paid for oil and gas produced, except pil or gas used 
for production purposes on the claim, or unavoidably lost, 
after the execution of such lease shall be fixed by the Sec¬ 
retary of the Interior under appropriate r^les and regu¬ 
lations : Provided, however, that as tcj all like claims 
69 situate within any Naval petroleum reserve the pro¬ 
ducing wells thereon onlv shall be leased, together 
with an area of land sufficient for the operation thereof, 
upon the terms and payment of royalties for past and future 
production as herein provided for in the leasing of claims. 
No wells shall be drilled in the land subject to this pro¬ 
vision within 660 feet of anv such leased well without the 
consent of the lessee: Provided, however, that the Presi¬ 
dent may, in his discretion, lease the remainder or any part 
of any such claim upon which such wells have been drilled, 
and in the event of such leasing said claimant or his suc¬ 
cessor shall have a preference right to such lease: And 
provided further, that he may permit the drilling of ad¬ 
ditional wells by the claimant or his successor within the 
limited area of 660 feet theretofore provided for upon such 
terms and conditions as he may prescribe. 

“No claimant for a lease who has been guilty of any fraud 
or who had knowledge or reasonable grounds to know of 
any fraud, or who had not acted honestly and in good faith, 
shall be entitled to any of the benefits of this section. 

“Upon the delivery and acceptance of the lease, as in 
this section provided, all suits brought by the Government 
affecting such lands may be settled and adjusted in ac¬ 
cordance herewith and all moneys impounded in such suits 
or under the Act entitled ‘An Act to Amend an Act entitled 
‘An Act to protect the locators in good faith of oil and gas 
lands who shall have effected an actual discovery of oil 
or gas on the public lands of the United $tates, or their 
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successors in interest, ‘approved March 2, 1911,’ ap- 

70 proved August 25, 1914 (38 Stat. at L. p. 76S) shall 
be paid over to the parties entitled thereto. In case 

of conflicting claimants for leases under this section, the 
Secretary of the interior is authorized to grant leases to 
one or more of them as shall be deemed just. All leases 
hereunder shall inure to the benefit of the claimant and all 
persons claiming through or under him by lease, contract 
or otherwise as their interests may appear, subject how¬ 
ever, to the same limitation as to area and acreage as is 
provided for claimants in this section: Provided that no 
claimant acquiring any interest in such lands since Septem¬ 
ber 1, 1919 (from a claimant on or since said date claim¬ 
ing or holding more than the maximum allowed claimant 
under this section shall secure a lease thereon or any in¬ 
terest therein, but the inhibition of this proviso shall not 
apply to an exchange of any interest in such lands made 
prior to the first day of January, 1920, which did not in¬ 
crease or reduce the area or acreage held or claimed in ex¬ 
cess of said maximum by either party to the exchange: 
Provided further, that no lease or leases under this section 
shall be granted, nor shall any interest therein, inure to 
any person, association, or corporation for a greater ag¬ 
gregate area or acreage than the maximum in this section 
provided for. 

“Section 18a. That whenever the validity of any gas 
or petroleum placer claim under preexisting law to land 
embraced in the Executive order of withdrawal issued 
September 27, 1909, has been or may hereafter be drawn in 
question on behalf of the United States in any departmental 
or judicial proceedings, the President is hereby authorized 
at any time within 12 months after the approval of 

71 this Act to direct a compromise and settlement of 
any such controversy upon such terms and conditions 

as may be agreed upon, to be carried out by an exchange 
or division of land or division of the proceeds of opera¬ 
tion.” 


Thereupon the attorney for the United States read, in 
the presence and hearing of the Court and jury, sections 
35 and 36 of the Act of Congress approved February 25, 
1920, which said sections are in words and figures as fol¬ 
lows : 
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“Section 35. That 10 per centum of all monby received 
from sales, bonuses, royalties, and rentals under the pro¬ 
visions of this Act excepting those from Alaska, shall be 
paid into the Treasury of the United States a|nd credited 
to miscellaneous receipts; for past production jTO per cen¬ 
tum, and for future production 52per centum of the 
amounts derived from such bonuses, royalties, find rentals 
shall be paid into, reserved, and appropriated 4 s & part of 
the reclamation fund created by the Act of Congress known 
as the Reclamation Act, approved June 17, 1902, and for 
past production 20 per centum, and for future production 
37M> per centum of the amounts derived from such bonuses, 
royalties, and rentals shall be paid bv the Secretary of the 
Treasury after the erpiration of each fiscal year to the 
state within the boundaries of which the leased lands or 
deposits are or were located, said moneys to be used by 
such State of subdivisions thereof for the construction and 
maintenance of public roads or for the support of public 
schools or other public educational institutions, as 


72 


the legislature of the State may direct 
that all moneys which mav accrue to 


Provided, 
Ithe United 


States under the provisions of this Act from linds within 


the Naval petroleum reserves shall be depos 
Treasury as ‘Miscellaneous receipts.’ 

“Section 36. That all royalty accruing to 


Ithe United 


States under any oil or gas lease or permit under this Act 
on demand of the Secretary of the Interior shjall be paid 
in oil or gas. 

“Upon granting any oil or gas lease under this Act, and 
from time to time thereafter during such lease, the Secre¬ 
tary of the Interior shall, except whenever in his judgment 
it is desirable to retain the same for the use of the United 
States, offer for sale for such period as he may determine, 
upon notice and advertisement on sealed bids or at public 
auction, all royalty oil and gas accruing or reserved to the 
United States under such lease. Such advertisement and 
sale shall reserve to the Secretary of the Interior the right 
to reject all bids whenever within his judgment lie interest 
of the United States demands: and in cases where no satis¬ 
factory bid is received or where the accepted bidder fails 
to complete the purchase, or where the Secretary of the 
Interior shall determine that it is unwise in the public in- 


tet 


d ill tile 
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teresl to accept the offer of the highest bidder, the Secre¬ 
tary of the Interior, within his discretion, mav readvertise 
such royalty 1 for sale, or sell at private sale at not less than 
the market price for such period, or accept the value thereof 
from the lessee: Provided, however, that pending the mak¬ 
ing of a permanent contract for the sale of any 
73 royalty, oil or gas as herein provided, the Secretary 
of the Interior may sell the current product at private 
sale, at not less than the market price: And provided fur¬ 
ther, that anv rovaltv, oil or gas mav be sold at not less 
than the market price at private sale to any department 
or agencv of the United States.'’ 

Thereupon the attorney for the United States called to 
the attention of the Court the appropriation act, being the 
Act of Congress approved June 4. 1920 (41 Stats, at L., 
813), and read in the presence of Hie Court and jury the 
proviso of said Act of Congress, which is in words and 
figures as follows: 


“Provided, that the Secretary of the Xavv is directed to 

%■ • 

take possession of all properties within the Xaval petroleum 
reserves as are or may become subject to the control and 
use by the United States for Xaval purposes, and on which 
there are no 1 pending claims or applications for permits or 
leases under the provisions of an Act of Congress ap¬ 
proved February 25, 1920, entitled ‘An Act to Provide for 
the Mining of Coal, Phosphate, Oil, Oil Shale, Gas, and 
Sodium, on tin* Public Domain,’ or ponding applications for 
United States patent under any law: to conserve, develop, 
use and operate the same in hi< discretion, directly or by 
contract, lease or otherwise, and to use, store, exchange, 
or sell the oil and gas products thereof, and those from 
all royalty oil from lands in the Xaval reserves, for the 
benefit of the United States: And provided further, that 
the rights of any claimant under said Act of February 25, 
1920, are not affected adversely thereby: And provided 

further, that such sums as have been or mav be 

« 

74 turned into the Treasury of the United States from 
royalties on lands within the Xaval petroleum re¬ 
serves prior to July 1, 1921, not to exceed $500,000 are 
hereby made available for this purpose until July 1, 1922: 
Provided further, that this appropriation shall be reim- 
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bursed from the proper appropriations on ac 
oil and gas products from said properties 
United States at such rate, not in excess of 


value of the oil, as the Secretarv of the Xavv mav direct. 

/ */ • i • 


to 


?.ount of the 
ised by the 
the market 




and admit- 
f Albert B. 


Whereupon counsel for defendant conceded 
ted the appointment by President Harding ( 

Fall, as Secretary of the Department of the Interior, and 
Edwin Denby, as Secretary of the Navy Department and 
that they were duly sworn and entered upon tjhe duties of 
their respective offices, as of March 4. 11)21. 

Thereupon the United States offered in (j 
executive order issued by President Warren 
on Mav 31, 1921, marked Government Exhibit Xo. 4. and 
which was read in the presence and hearing of the Court 
and jury, being in words and figures as follows: 


‘videnec the 
G. Harding 


(i 


Executive Order. 


i i ' 


Hinder the provisions of tin* Act of Congrcj 
February 25, 1920 (41 Stat. 437) authorizing t 
of the Interior to lease product it// oil wells with 
petroleum reserve; authorizing the Presided 


the drilling of additional wells or to lease the remainder oi 


any part of a claim upon which such wells have 


and under authority of the Act of Congress approved June 


4, 1920 (41 Stat., 912), directing the Secretary 


to conserve, develop, use and operate, directik or by con¬ 


tract, lease, or otherwise, unappropriated lai 


Reserves, the administration, and conservation, of 


(D 


‘troleum Ro¬ 
ll Petroleum 
Reserves in 


all oil and gas bearing lands in Xaval P 
serves Xos. 1 and 2, California, and Xav 
Reserve Xo. 3 in Wyoming, and Xaval Shale 
Colorado and Utah, are hereby committed to the Secretary 
of the Interior subject to the supervision of the President, 
but no general policy as to drilling or reserv 
cated in a Xaval Reserve shall be changed or 


ss approved 

le Secretarv 

• 

n any Xaval 
t to permit 


been drilled. 


of the Xavv 


ds in Xaval 


ng lands lo- 
adonted (ex¬ 


cept upon consultation and in cooperation with the Secre¬ 
tary or Acting Secretary of the Xavv. The Secretary of 
the Interior is authorized and directed to perform any and 
all acts necessary for the protection, conservation and ad¬ 
ministration of the said Reserves subject to tljie conditions 
and limitations contained in this order and of the existing 
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laws or such laws as may hereafter he enacted by Congress 
pertaining thereto. 

WARRFX G. IIA HI)I X(i. 

“The White House, May 31, 1921.” 

Thereupon the attorney for the United States offered in 
evidence a certain lease, dated April 7. 1922. entered into by 
and between the United States of America, through tin* Sec¬ 
retary of the Interior and the Secretary of the Xavy, party 
of the first part, called the lessor, and The Mammoth Oil 
Company a body corporate of the State of Delaware, party 
of the second part, called the lessee, the said lease being 
signed by Albert B. Fall, Secretary of the Interior, Fdwin 
Denbv, Secretarv of the Xa\v, and bv the Mammoth Oil 
Company, through Harry F. Sinclair, president, attested 
by X. B. Parham, Assistant Secretary, which said lease was 
marked Government Exhibit Xo. 5. 

76 Thereupon the attorney for the United States of¬ 

fered in evidence a certain supplemental agreement 
dated February 9,1923, having to do with the Atlantic coast 
storage facilities, which said agreement was entered into 
between Albert B. Fall, Secretary of the Interior and Edwin 
Denbv, Secret arv of the Xavv, on behalf of the United 
States, and the Mammoth Oil Company, by J. W. Zevely, 
Vice president and X. B. Parham, Assistant Secretary, 
which said supplemental agreement was marked Govern¬ 
ment Exhibit Xo. 6. 

Thereupon the attorney for the United States, in the 
presence and hearing of the Court and jury, stated: 

“Without reading this lease and supplemental lease 
T will state for the time being that Government Exhibit. Xo. 
5 has to do with the leasing of the lands described in the 
Executive Order of President Wilson of April 30. 1917), 
containing 9,481 acres in Xaval Petroleum Reserve XU. 3 in 
Wyoming: and that Government Exhibit Xo. 6, being the 
supplemental lease or contract of February 9, 1923, has to 
do with a contract for building storage facilities on the 
Atlantic coast, being certain work at the Xavy Yard at 
Portsmouth, Xew Hampshire, and Xaval fuel depot at Mel¬ 
ville, Rhode Island: and at Governors Island, Boston Har¬ 
bor and Xaval fuel station at Yorktown, Virginia, and 
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Naval Mine depot at Yorktown, Virginia. And if we deem 
it necessary we will refer to any oilier parts of these ex¬ 
hibits later on.” 

Thereupon the attorney for the United States offered in 
evidence a certain agreement dated April 25,1922, having to 
do with the Pearl Harbor storage facilities, entered 
77 into between the United States of America, bv Ed- 
ward C. Finney, Acting Secretary of the Interior, 
and Edwin Denbv, Secretary of the Xavv, and on behalf 
of the Pan American Petroleum and Transport Company 
by J. M. Danziger, vice-president, and 0. 1). Bennett, secre¬ 
tary, which said agreement was marked Government Ex¬ 
hibit No. 7. 

Thereupon the attorney for the United States offered in 
evidence a certain agreement of lease, dated June 5, 1922, 
entered into by and between the United States of America, 
by Edwin C. Finney, First Assistant Secretary of the In¬ 
terior, and the Pan American Petroleum and Transport 
Company, by Joseph J. Cotter, vice-president, said lease 
relating to Section 3 of Naval Petroleum Reserve No. 1, in 
California, being marked Government Exhibit No. 8. 

Thereupon the attorney for the United Sta;es offered 
in evidence a certain agreement, dated Decemb- r 11, 1922, 


having to do with the storage facilities at Pelf rl Harbor, 
being entered into by and between the United States of 
America, by Albert B. Fall, Secretary of the Interior, and 
Edwin Denbv, Secretarv of the Navy, and the Pan Ameri- 
can Petroleum and Transport Company, by Ef L. Dohenv, 
President, said agreement being marked Government Ex¬ 
hibit No. 9. 


Thereupon the attorney for the United States offered in 
evidence a certain agreement of lease, dated December 11, 
1922, relative to Naval Petroleum No. 1, California, en¬ 
tered into by and between the United States of America, 
by Albert B. Fall, Secretary of the Interior, and Edwin 
Denbv, Secretarv of the Xavv, and the Pan American Pe- 
troleum and Transport Company, by Edward. L. Doheny, 
Chairman, being marked Government Exhibit No. 10. 

78 Thereupon, further to maintain the issues on their 
part joined, the United States called a witness, 
Ernest K. Hill, who testified as follows: 
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My full name is Ernest K. Hill; at the present time I am 
assistant clerk bf the Committee on Public Buildings and 
Grounds of the Senate. In March, 11)24, I was clerk of the 
Public Lands Committee of the Senate. I am here in 
obedience to a subpoena to produce certain resolutions of 
the Senate and 1 have them with me. 

Thereupon the attorney for the United States offered in 
evidence Senate Resolution Xo. 282, agreed to April 29, 
1922, which was read in the presence and hearing of the 
Court and jury, said exhibit being marked Government 
Exhibit Xo. 11, being in words and figures as follows: 

“Resolved, That the Secretary of the Interior is directed 
to send to the Senate: (a) Copies of all oil leases made by 
the Department of the Interior within naval oil reserve 
numbered one, and separately, naval oil reserve numbered 
two, both in the State of California, and naval oil reserve 
numbered three in the State of Wyoming, showing as to 
each the claim upon which the lease was based or issued; 
the name of the lessee: the date of the lease; the area of 
the leased property; the amount of the rent, royalty, bonus, 
and all other compensation paid and to be paid to the United 
States. 

“ (h) All executive orders and other papers in the files 
of the Department of the Interior and its bureaus, or copies 
thereof if the originals are not in the files, authorizing or 
regulating such leases, including correspondence or 
79 memoranda embodying or concerning all agreements, 
instructions, and requests by the President or the 
Xavy Department as to the making of such leases and the 
terms thereof. 

“(c) All correspondence, papers and files showing and 
concerning the applications for such leases and the action 
of the Department of the Interior and its bureaus thereon 
and upon all the several claims upon which such leases were 
based or issued, all in said naval reserves. 

“(rf) And all contracts for drilling wells on naval oil 
reserves, date and terms of same, reasons therefor, and the 
number and date of the drilling of wells on private lands 
adjacent to oil reserves. 

“Resolved further, That the Committee on Public Lands 
and Surveys be authorized to investigate this entire sub- 
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ject of leases upon naval oil reserves, with particular ref¬ 
erence to the protection of the rights and equities of the 
Government of the United States and the preservation of 
its natural resources, and to report its findings a^d recom¬ 
mendations to the Senate.” 

Thereupon the attorney for the United States Offered in 
evidence Senate Resolution 294, agreed to June 5, 1922, 
being marked Government Exhibit No. 12, and being in 
words and figures as follows: 

“Resolved, That S. Res. 282 is hereby amended by adding 
at the end of said resolution the following: 

“ ‘That the said committee is herebv authorized to sit 
and perform its duties at such times and places a^; it deems 
necessary or proper and to require the attendance of wit¬ 
nesses by subpoenas or otherwise; to require the production 
of books, papers, and documents; and to employ counsel, 
experts, and other assistants, and stenographers, at a cost 
not exceeding $1.25 per printed page. The chairman 
80 of the committee, or any member thereof, mav ad- 
minister oaths to witnesses and sign subpoenas for 
witnesses: and every person duly summoned before said 
committee, or any subcommittee thereof, who refuses or 
fails to obey the process of said committee or appears and 
refuses to answer questions pertinent to said investigation 
shall be punished as prescribed by law. The expenses of 
said investigation shall be paid from the contingent fund 
of the Senate on vouchers of the committee or subcommittee, 
signed by the chairman and approved by the Committee to 
Audit and Control the Contingent Expenses of the Sen¬ 
ate.’ ” 

Thereupon the attorney for the United States offered 
in evidence Senate Resolution No. 434, agreed to February 
5,1923, being marked Government Exhibit No. 13, and being 
in words and figures as follows: 

“Resolved, That Senate Resolution 282, agreed to April 
21,1922, and Senate Resolution 292, agreed to May 15,1922, 
authorizing and directing the Committee on Public Lands 
and Surveys to investigate the entire subject of leases upon 
naval oil reserves, with particular reference to the protec- 
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tion of the rights and equities of the Government of 

81 the United States and the preservation of its natural 
resources, and to report its findings and recom¬ 
mendations toithe Senate, and providing that the expenses 
of such investigation be paid from the contingent fund of 
the Senate, be, and the same are, continued in full force 
and effect until the end of the sixty-eightli Congress. 

“The committee or any subcommittee thereof is autho¬ 
rized to sit during the sessions or the recesses of the Sen¬ 
ate, and after the expiration of the present Congress until 
the assembling of the Sixty-eighth Congress, and until 
otherwise ordered bv the Senate/' 

Thereupon the attorney for the United States offered in 
evidence Senate Resolution Xo. 147, agreed to February 7, 
1924, which is marked Government Exhibit Xo. 14, and read 
in the presence and hearing of the Court and jury, being in 
words and figures as follows: 

“Resolved, That the Secrctarv of the Interior is directed 
to send to the Senate: 

“ (a) Copies of all oil leases made by the Department of 
the Interior within naval oil reserve numbered 1, and, sep¬ 
arately, naval oil reserve numbered 2, both in the State of 
California, anc] naval oil reserve numbered 3, in the State of 
Wyoming, showing as to each the claim upon which the 
lease was based or issued; the name of the lessee; the date 
of the lease; the area of the leased property; the amount 
of the rent, royalty, bonus, and all other compensation paid, 
and to be paid to tlie* United States. 

“(b) All executive orders and other papers in the files 
of the Department of the Interior and its bureaus, or 

82 copies thereof, if the originals are not in the files, 
authorizing or regulating such leases, including cor¬ 
respondence or memoranda embodying or concerning all 
agreements, instructions, and requests by the President or 
the Navy Department as to the making of such leases and 
the terms thereof. 

“(c) All correspondence, papers, and files showing and 
concerning the applications for such leases and the action 
of the Department of the Interior and its bureaus thereon 
and upon all the several claims upon which such leases were 
based or issued, all in said naval reserves. 
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“(<7) And all contracts for drilling wells on naval oil 
reserves, date and terms of same, reasons therefor, and the 
number and date of the drilling of wells on private lands 
adjacent to oil reserves. 

“Resolved further, That the Committee on Public Lands 
and Surveys be authorized to investigate this entire sub¬ 
ject of leases upon naval oil reserves, with particular ref¬ 
erence to the protection of the rights and equities of the 
Government of the United States and the preservation of its 
natural resources, and to ascertain what, if ahy, other or 
additional legislation may be advisable and tp report its 
findings and recommendations to the Senate. 

“Resolved further, That the said committee is hereby 
authorized to sit and perform its duties at such times and 
places as it deems necessary or proper and to require the 
attendance of witnesses by subpoenas or otherwise; to re¬ 
quire the production of books, papers and documents; and 
to employ counsel, experts and other assistants, and stenog¬ 
raphers, at a cost not exceeding 25 cents per hundred 
83 words, to report such hearings. The Chairman of 
the committee or anv member thereof, mav adminis- 
ter oaths to witnesses and sign subpoenas for witnesses; 
and every person duly summoned before said committee, or 
any subcommittee thereof, who refuses or fails to obey the 
process of said committee or appears and refuses to answer 
questions pertinent to said investigation shall be punished 
as prescribed by law. The expenses of said investigation 
shall be paid from the contingent fund of the Senate on 
vouchers of the committee or subcommittee, signed by the 
chairman and approved by the committee to avjdit and con¬ 
trol the contingent expenses of the Senate.” 

Thereupon the witness Ernest K. Hill continued his tes- 
timonv as follows: 

I have with me the subpoena to Mr. SinelairJ the defend¬ 
ant, of March 19, 1924, I have the return of the mar/rsal on 
that, and I now produce the paper itself. 

Whereupon the attorney for the United States offered in 
evidence a paper produced by the witness aforesaid, pur¬ 
porting to be a subpoena for Harry F. Sinclair, and the re¬ 
turn made thereon, which were respectively read in the 
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presence and hearing of the Court and jury, being marked 
respectively Government Exhibit Xo. 15 and Government 
Exhibit Xo. 15-a, and being in words and figures as follows: 

84 Government Exhibit Xo. 15. 

Form 122SA. 


Charge to the account of 


-. $ —. 


Western Union Telegram. 

Xewcomh Carltoii, President. George W. E. Atkins, First 

Vice-President. 

Class of Service Desired: Telegram — . Day Letter 
Xight Message —. Xight Letter —. Patrons should 

mark an X opposite the class of service desired; otherwise 
the message will be transmitted as a full-rate telegram. 

Receiver’s Xo.—. Cheek —. Time tiled —. 

Send the following message, subject to the terms on 

back hereof, which are hereby agreed to. 

« 

Washington DC March 19 1924 11:47 a.m. 

William C. Ilecht, United States Marshal, Federal Building, 
Xew York City. 

Will you please serve the following subpoena promptly 
and wire me immediatelv collect when vou have done so 

» V 

quote: United States of America Congress of the United 
States to Harrv F. Sinclair Sinclair Consolidated Oil Com- 
pany Xew York City, X. Y. Greeting: Pursuant to lawful 
authority, you are hereby commanded to appear before the 
Senate Committee on Public Lands and Surveys of the Sen¬ 
ate of the United States, on Friday, March 21, 1924, at ten 
o'clock, a.m. at their committee room in the Senate Office 
Building Washington, D. C. then and there to testify what 
you may know Relative to the subject matters under con¬ 
sideration bv said committee. Hereof fail not as vou will 
♦ * 

answer your default under the pains and penalties in such 
cases made and provided. To David S. Barry, Sergeant 
at Arms of the Senate of the United States to serve and 
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return. Given under my hand, by order of the committee, 
this 19th dav of March, in the vear of our Lord one thou- 
sand nine hundred and twenty four. E. F. Ladd Chairman 
Committee on Public Lands and Surveys end quote. Any 
expense incurred will be remitted. David S. Barry, Ser¬ 
geant at Arms, Ignited States Senate. 

85 Government Exhibit No. 15-a. 

1 hereby certify, That on the 19th day of March, 1924, 
at the City of New York, in my district, I personally served 
the within Subpoena upon the within named Harry F. Sin¬ 
clair, 45 Nassau Street, N. Y. 0., by exhibiting: to him the 
within original, and at the same time leaving with him a 
copy thereof. 

[seal.] WILLIAM C. HECHT, 

United States Marshal, 
Southern District of New York. 

Dated March 20, 1924. 

86 Thereupon, further to maintain the issues on their 
part joined, the United States called as a witness 

John J. McGrain, who testified as follows: 

I am John J. McGrain; I am deputy sergeant at arms 
of the United States Senate, and was such in ^larch, 1924. 
In response to a subpoena I have produced a Subpoena for 
the defendant, Harry F. Sinclair, to appear December 21, 
1923. 

Thereupon the attorney for the United States offered in 
evidence a subpoena produced by said witness, which was 
read in the presence and hearing of the Court and jury, 
being marked Government Exhibit No. 16 aiid being in 
words and figures as follows: 

“United States of America: 

“Congress of the United States to Harry F. Sinclair, 
Greeting: 

“Pursuant to lawful authority, you are hereby com- 

* * * * 

manded to appear before the Committee on Public Lands 
and Surveys of the Senate of the United States, on 
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Monday, December 24, 1923, at 10 o'clock a. m., at tlieir 

committee room in the Senate Office Building, then and 

there to testify what you may know relative to the subject 

matters under consideration by said committee. And bring 

with you any books or records of the Hyva Corporation or 

any other books 1 or records in your possession or under 

vour control evidencing am* transactions in the stock of the 

Mammoth Oil Company or any transfers of the same, or 

the disposition of the proceeds of any of such stock. 

87 “Hereof fail not, as vou will answer vour default 

• • 

under the pains and penalties in such cases made 
and provided. 

“To David SJ Barry, Sergeant at Arms of the Senate 
of the United States, to serve and return. 

“Given under mv hand, bv order of the committee, this 
21 st dav of December, in the vear of our Lord one thousand 
nine hundred and twenty-three. 

(Signed) ‘ IRVINE L. LENROOT, 

(hairman Committee on Public Lana's and Surveys." 

“Senate of the United States, Office of Sergeant at Arms. 

“1 do appoint and hereby empower Wm. C. Heeht to 
serve this subpdna, and to exercise all the authority in re¬ 
lation thereto with which I am vested bv the within order. 
(Signed) 1 DAVID S. BARRY, 

Sergeant at Arms of the Senate of the United States." 


“Original. 

Washington, D. C., Dec. 27, 1923. 

“I made service of the within subpoena through my dep- 
utv Wm. C. IIecht bv personally* serving the within-named 
Harrv F. Sinclair, at 4b Nassau Street, New York City, 
at — o'clock — m., on the 22nd dav of December, 1923. 
(Signed) DAVID S. BARRY, 

Sergeant at Arms, Senate of the U. S." 

9601.” 


88 “I hereby certify. That on the 22 day of Dec. 1923, 

at the City of New York, in my district, I personally 
served the within subpoena upon the within-named Harry 
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F. Sinclair by exhibiting to him at 45 Xassait St. the within 
original, and at the same time leaving with him a copy 
thereof. 

(Signed) WILLIAM C. HECJBT, 

United States Marshal, 
Southern District of New York. 

Dated Dec. 22, 1923 (J. A. L.).” 


Thereupon a certain stipulation entered into between 
counsel for the United States of America and counsel for 
the defendant, was offered in evidence and read in the 
presence and hearing of the Court and jurjr, said stipula¬ 
tion being in words and figures as follows: 


“And now, March 5, 1927, it is stipulated 
t he counsel for the United States and coud 


fendant, for the purpose of facilitating the trial of the 
above entitled cause, that the printed record of the hear¬ 
ings of the Committee on Public Lands and Surveys of 
the United States Senate, being a transcrip 
graphic notes of said hearing, is a correc 
the testimony of the witnesses who testifie< 
ing, and that all parties hereto waive all pi 
ing and transcribing of the notes of testimony taken at said 
hearings, as a prerequisite to the use of saifl printed tran¬ 
script at the trial of this cause. The said 
consists of twelve printed parts, entitled 
Naval Oil Reserves, Hearings before 
89 on Public Lands and Survvs, United 
and said parts contain altogether 30/ 
not intended hereby to stipulate that any of the testimony 
taken by said committee is admissible as evidence in this 
cause, but merely that no formal proof shall be required 
that the testimony contained in said record is correctly 


transcribed therein, such formal proof be 
pressly waived.’’ 


Thereupon the attorney for the United 
presence and hearing of the Court and ju 
he desired to read the questions that were 
clair before the Committee of the Senate oh Public Lands 
and Surveys, on March 22, 1924, as they appear in the va 


and agreed by 
sel for the de- 


t of the steno- 
; transcript of 
l in said liear- 
oof of the tak- 


printed record 
6 Leases Upon 
the Committee 
States Senate/ 
2 pages. It is 


ng hereby ex- 


States, in the 
try, stated that 
asked Mr. Sin- 



H. F. SINCLAIR VS. UNITED STATES OF AMERICA. 


86 


rions counts in the indictment, and the responses to said 
questions, and, continuing, read from page 2897 of the re¬ 
port of the hearings before the Senate Committee on Pub¬ 
lic Lands and Surveys, as follows: 

“Senator Walsh of Montana: Mr. Sinclair, I desire to 
interrogate vou about a matter concerning which the com- 
mittee had no knowledge or reliable information at anv time 
when you had heretofore appeared before the committee 
and with respect to which you must then have had knowl¬ 
edge. I refer to the testimony given bv Mr. Bonfils con- 
cerning a contract that you made with him touching the 
Teapot Dome. I wish you would tell us about that. 

“Mr. Sinclair: I decline to answer on advice of counsel 
on the same ground.” 

Thereupon the attorney for the United States read the 
next question appearing in said report as follows: 

90 “Senator Walsh of Montana: Since you were last 
upon the stand we had, Mr. Sinclair, before us a copy 
of a contract entered into between the Mammoth Oil Com¬ 
pany and the Pioneer Company and the Belgo Company, 
under which, or as a consequence of which, the Pioneer Oil 
Company ceased to be a competitor of yours in this lease of 
the Teapot Dome. Will you tell us about that matter?” 

Whereupon the following occurred: 

“The Court!: That does not seem to be the same text as 
this indictment. 

“Mr. Gordon: It does not.” 


Whereupon the attorney for the United States stated 
that he would not offer the foregoing question at the 
present time to prove the second count of the indictment. 

Thereupon the attorney for the United States, with 
reference to the fourth count of the indictment, read from 
the foregoing report as follows: 

“Senator Walsh of Montana: Since vou were on the 

•/ 

stand last, Mr. John C. Shaffer told us about an agreement 
between vourself and Secretarv Fall, unde]' which Mr. 
Shaffer was to receive from you a certain portion of the 
territory covered bv the lease which you secured for the 
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Mammoth Oil Company. Will you tell us about that 
matter? 

“Mr. Sinclair: T decline to answer on the advice of coun¬ 
sel on the same ground/ ’ 

Thereupon the attorney for the United States, with ref¬ 
erence to the fifth count of the indictment, read from the 
report, aforesaid, the following question and answer: 

“Senator Walsh of Montana: Mr. Sinclair, will 
1)1 you tell the committee where and when you met 
Secretary Fall during the months of November and 
December last? 

“Mr. Sinclair: 1 decline to answer on the advice of coun¬ 
sel on the same ground/’ 

Thereupon the attorney for the United States, with ref¬ 
erence to the eighth count of the indictment., read from the 
aforesaid report the following question and answer: 

“Senator Walsh of Montana: The committee is still de¬ 
sirous Mr. Sinclair, of examining the book^ of the Hyvas 
Corporation. Are you prepared to produce those books? 

“Mr. Sinclair: On the advice of counsel I decline to bring 
the books before this committee, upon the same ground.” 


Thereupon the attorney for the United States, with ref¬ 
erence to the ninth count of the indictment, read from the 
aforesaid report, the following question and answer: 

“Senator Adams: Mr. Sinclair, I believe in an earlier 
hearing you testified, in answer to a questiojn, that you had 
in no way, and none of your companies lnjd in any way, 
given or loaned anything to Secretary Fall. Is that cor- 
rect? 

“Mr. Sinclair: I decline to answer on advice of counsel 
on the same ground.” 

Thereupon the attorney for the United States read from 
the aforesaid report of the hearings before the Senate com¬ 
mittee, the first paragraph of the statement made by Mr. 
Sinclair to the committee, on the same day on which the 
foregoing questions were propounded to him, which 
92 said paragraph is in the following words: 
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“Mr. Sinclair: Mr. Chairman, I do not decline to answer 
any question upon the ground that my answers may tend to 
incriminate me, because there is nothing in any of the facts 
or circumstances of the lease of Teapot Dome which does 
or can incriminate me.” 


Thereupon further to maintain the issues on their part 
joined, the United States called as a witness Alva B. Adams, 
who testified as follows: 


“My full name is Alva B. Adams; I was a member of 

the United States Senate in March, 1924, and was a member 

of the Committee on Public Lands and Survevs at that time; 

* 

on March 22, 1924 the Senate Committee on Public Lands 
and Surveys, of which I was a member, was sitting and 
having hearings in the District of Columbia; Whereupon 
the witness was asked the following question: “Senator, 
were you sitting in obedience to these resolutions?” to 
which question the defendant then and there objected on 
the ground that the question called for a conclusion of law 
and not a statement of fact, and on the further ground 
that the question as to whether the committee was function¬ 
ing under these resolutions, was a matter of law for the 
court to determine, which objection was overruled by the 
Court and exception duly noted by the defendant and 
entered upon the minutes of the Court; whereupon the wit¬ 
ness answered: “yes.” 


The witness, resuming, testified: 

We were sitting in the Senate Office Building, in 
93 the District of Columbia; the Harry F. Sinclair who 
appeared before that committee on March 22, 1924, 
is the same Harry F. Sinclair who is sitting here as a de¬ 
fendant in this case. 


Whereupon, further to maintain the issues on its part 
joined, the United States called as a witness, Reed Smoot, 
who testified as follows: 


I am Senator Reed Smoot, I was a member of the Senate 
of the United States on December 4, 1923, and am at the 
present time; at that time I was chairman of the Senate 
Committee on Public Lands and Survevs. The members 
of that committee were Senator Lenroot, Senator Xorbeck, 
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Senator Ladd, Senator Jones, of New Mexico, Senator 
Walsh of Montana, Senator Xorris, Senator Bursum, 
Senator Stanfield, I think Senator Ralph IJ. Cameron; 
Senator Selden P. Spencer was either a member at that 
time or shortly after, but J think on the 4th J)f December 
he was; as chairman of the Public Lands and Surveys Com- 
mittee, on December 4, I administered the oath to Mr, 
Sinclair; that was in the District of Columbia; and that is 
the same Harry F. Sinclair that is the defehdant in the 
suit in this court today. 

Thereupon further to maintain the issues on its part 


joined, 


tin; United States calk 


w 1111 


Thomas J. 


Walsh, who testified as follows: 

l am Senator Thomas J. Walsh of Montana and was 
such on March 22, 1924, also one of the members of the 
committee on Public Lands and Surveys of the United 
States Senate at that time. 


94 Whereupon the witness was asked the following 
question: “And sitting pursuant to th^ resolutions 
that I have read today, were you not?” to wljicli question 
the defendant then and there objected on the I ground that 
the question called for a conclusion of law and not a state¬ 
ment of fact, and on the further ground that thg question as 
to whether the committee was functioning unde|r these reso¬ 
lutions, was a matter of law for the Court to determine, 
which objection was overruled by the Court and exception 
duly noted by the defendant and entered upon the minutes 
of the Court; whereupon the witness answered: “The reso¬ 
lutions of the Senate directing an inquiry into the leasing 
of the Naval Oil Reserves.” 

The witness, resuming testimony, was asked whether 
Harry F. Sinclair appeared that day and refused to answer 
the questions that were propounded to him before the com¬ 
mittee, answered, I haven’t the particular day in mind. I 
could perhaps refresh my recollection from the record. 

Thereupon the witness was shown a copy of the report 
of the hearings before the Committee on Public Lands and 


Surveys, page 2897, showing the hearings op March 22, 
1924, answered: Yes sir. Mr. Sinclair appeared that day 
before the committee, that is on the 22nd day of March, 
1924. 



H. F. SINCLAIR VS. UNITED STATES OF AMERICA. 



Thereupon the United States offered in evidence a certain 
agreement dated September 25, 1922, by and between the 
Mammoth Oil Company by II. F. Sinclair, President, and 
F. 0. Bonfils and John Leo Stack, which was marked Gov¬ 
ernment Exhibit No. 17, and a certain other agreement 
dated September 25, 1922, between the same parties, which 
was marked Government Exhibit No. 18: 

95 Whereupon the defendant objected to the said 

agreements being received in evidence on the ground 
that the said,agreements, or either of them, were immaterial 
to the question presented by the indictment, and on the 
further ground that the United States must first show that 
the questions set out in the indictment were themselves 
pertinent, and then to show that they were pertinent to the 
contracts, and further on the ground that the said contracts 
were immaterial to the questions propounded by the com¬ 
mittee as set out in the indictment, and could shed no light 
on the question set out in the first count of the indictment. 

Thereupon the attorney for the United States stated that 

he offered the contracts merelv to show that these contracts 

• 

were presented to the committee, and are the contracts re¬ 
ferred to in the first count of the indictment, and they were 
offered to show the relevancy of the question that was 
asked the defendant, as set out in the first count of the 
indictment. 

Whereupon the Court overruled the objection of the de¬ 
fendant, to which action of the Court the defendant then 
and there duly excepted, and such exception was noted 
upon the minutes of the Court. 

Whereupon the witness was asked the following question: 
Now my question is were those two contracts presented to 
the committee on the dates stated. 

Whereupon the defendant objected to said question on the 
same grounds as had been stated on objection to the offer 
in evidence of the contracts aforesaid; the Court over¬ 
ruled the objection, to which action of the Court the 
9G defendant then and there duly excepted, which said 
exception was entered upon the minutes of the Court. 

Whereupon the witness answered: 

Again, Major, 1 will be obliged to rely on the record; T 
have no independent recollection about that. 
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After reading page 1084 of the report of the hearings 
before the Senate Committee, the witness answered: 

I should say, by way of explanation of my last answer, 
that I do remember that a contract between Mr. Bonfils and 
Mr. Stack on one side and the Mammoth Oil Company, was 
before us; whether it was this particular one, I will not be 
able to say without referring to it. 

Thereupon the attention of the witness was directed to 
the report of the hearings before the Senate Committee, 
and he answered: 

Yes; both of those contracts were before us and were sub¬ 
mitted in evidence; testimony had been given before the 
committee regarding these contracts bv a Mr. Leo Stack 
and Mr. Bonfils: T should say 1 do not now recall whether 
that testimony was given before or after, but testimony was 
given bv both of those gentlemen in relation to the contract. 


Thereupon the United States offered in evidence a cer¬ 
tain agreement, dated March 11, 19*22, by and between the 
Mammoth Oil Company and Societe Belgo-Atnericaine des 
Petroles du Wyoming, which was marked Government Ex¬ 
hibit No. 19. 

97 The witness had his attention called to page 423 
of the report of the hearings before the Senate Com¬ 
mittee on Public Lands and Surveys, and was asked whether 
the contract of March 11, 1922 was also presented to the 
committee, and answered: 

Yes, that contract was submitted to the committee. 

Whereupon it was agreed between counsel for the United 
States and counsel for the defendant that the Senate com¬ 
mittee reports showed that the contract of March 11, 1922 
was produced by the defendant, Harry F. Sinclair, at the 
hearing held by the committee on October 29, 1923. 

Whereupon the United States announced their case in 
chief closed. 

Thereupon the defendant, by his attorney, made his open¬ 
ing statement to the jury. 

Thereupon the defendant, to maintain the issues on his 
part joined, offered in evidence a report of th<|> hearings be- 
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fore the Senate Committee on Public Lands and Surveys, 
from pages 421 to 436, which had been stipulated to be 
authentic, and covered tlie testimony given by the defendant 
before said committee at the hearing held October 29, 1923, 
which said testimonv is as follows: 


“Statement of Mr. If. F. Sinclair. President of the Mam¬ 
moth Oil Co.. Xc7V York City. 


Senator Walsh : Give us your name and residence, please. 

Mr. Sinclair: H. F. Sinclair; New York City. 

Senator Walsh: Mr. Sinclair, vou are the Mr. Sin- 

/ • 

98 clair who has been referred to in the testimonv and 
in the letter of Secretary Fall contained in Senate 
Document 210? 

Mr. Sinclair: 1 think so. 

Senator Walsh: Just what were your relations to the 
Mammoth Oil Co. that got the lease on Teapot Dome? 

Mr. Sinclair: I am president. 

Senator Walsh: You organized the company? 

Mr. Sinclair: Yes, sir. 


Senator Walsh: What is your general company? 

Mr. Sinclair: The Sinclair Consolidated Oil Corporation. 

Senator Walsh: What are the relations between the Mam¬ 
moth Oil Co. and the Sinclair Consolidated Oil Corpora¬ 
tion? 

Mr. Sinclair: They had none at that time. 

Senator Walsh: What are they now? 

Mr. Sinclair: The Sinclair Co. now has an interest in 
the Mammoth Oil Co. 

Senator Walsh: What interest? 

Mr. Sinclair: A stock interest. 

Senator Walsh: How extensive? 

Mr. Sinclair: Twenty-five per cent. 

Senator Walsh: And have you any personal interest, 
outside of that of the Sinclair Consolidated Oil Corpora¬ 
tion, in the Mammoth Oil Co.? 

Mr. Sinclair: Myself? 

Senator Walsh: Yes. 

Mr. Sinclair: Yes: a very large interest. 

99 Senator Walsh: T want to ask you particularly, 
Mr. 'Sinclair, about the titles to the claims on the 
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Teapot Dome which we are told by Senator Fall’s letter 
were relinquished, through your negotiations, to the Gov¬ 
ernment of the United States; do you remember about 
them ? 

Mr. Sinclair: Yes, sir; I think so. 

Senator Walsh: How did you acquire those claims? 

Mr. Sinclair: Mammoth Oil Co. obtained quitclaim deeds 
from the Pioneer Oil and Refining Co. and Societe Belgo- 
Americaine des Petroles du Wyoming by which (jleeds these 
companies quitclaimed to the Mammoth all their jright, title, 
and interest to any and all lands claimed by thei|n or either 
of them in naval petroleum reserve No. 3, Manjimoth then 
quitclaimed these rights so acquired to the United States. 

Senator Walsh: And just what claims were included in 
the transfer; what properties were embraced in the quit¬ 
claim deeds? 

Mr. Sinclair: Well, Senator, 1 do not remember just what 
properties, but there were several important claims, and a 
quitclaim was given for a great deal of other property 
that was not- 

Senator Walsh (interposing). It practically covered the 
entire area? 

Mr. Sinclair: I think perhaps it did. 

Senator Walsh: The important claims to which you re¬ 
fer were what? 

100 Mr. Sinclair: I could not remember. 

Senator Walsh: Who held them? 

Mr. Sinclair: The same people. 

Senator Walsh: That is the Pioneer Co. and the Bilgo 
Co. 

Mr. Sinclair: Yes, sir. 

Senator Walsh: With whom did you deal oj: negotiate 
for the acquisition of whatever rights they had?j 

Mr. Sinclair: Mr. Aitken. 

Senator Walsh: Who is Mr. Aitken? i 

Mr. Sinclair: President of the Pioneer Oil Go., I think. 

Senator Walsh: Where is he established? 

Mr. Sinclair: Located in Denver. 

Senator Walsh: He handled the whole thing for yon? 

Mr. Sinclair: I negotiated with him. 

Senator Walsh: With him, and he handled it? 

Mr. Sinclair: Yes, sir; he seemed to be handling the 
whole thing for both companies. 
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Senator Walsh: That is, for the Pioneer Co. and the 
Bilgo Co.? 

Mr. Sinclair: Yes, sir. 

Senator Jones: You say Mr. Aitken. There were two 
of them, were there not? 

Air. Sinclair: I do not know but one, Senator. I think 
his name is L. L. Aitken. 

Senator Jones: There is one who is president of 
101 the Midwest Co., or was for a time at least. 

Mr. Sinclair: Perhaps so, but I do not know. 

Senator Jones: There are two brothers of them, L. L. 
Aitken and another one, Richard Aitken, I believe. 

Air. Sinclair: I never met but the one. 

Senator Walsh: You did not find it necessary to go fur¬ 
ther than Mr. Aitken to conduct negotiations? 

Mr. Sinclair: Xo, sir. 

Senator Walsh: He was able, apparently, to handle the 


whole thing? 

Mr. Sinclair: He did handle it. 

Senator Walsh: You say lie is president of the Pioneer 
Oil Company? 

Mr. Sinclair: 1 think so. 

Senator Walsh: What are the relations between the 
Pioneer and the Midwest companies? 

Mr. Sinclair: I do not know. 

Senator Walsh: The Pioneer is a subsidiary of the Mid¬ 


west, is it not? 

Mr. Sinclair: I do not know, Senator. I understand it 
is owned largely by the Midwest Company, but I have not 
that information. 

Senator Walsh: What did you pay for these claims? 

Mr. Sinclair: 11 agreed to pay a million dollars for them. 

Senator Walsh: But what did you pay? 

Mr. Sinclair: I will pay a million dollars for them. 
102 A part of the payment is to come out of a part of 
the oil developed on the property. The obligation 
is for a million dollars. 

Senator Walsh: Have you got a contract under which 
you acquired those rights? 

Mr. Sinclair: Yes, sir. 

Senator Walsh: Can you give it to us? 

Mr. Sinclair: I have not it with me but can give it to 


you. 




Senator Walsh: Will you send a copy to us? 

Mr. Sinclair: I will he very glad to do it. 

(The contract requested by Senator Walsh 4nd after¬ 
wards furnished by Mr. Sinclair is here printed in full in 
the record, as follows:) 

‘Memorandum of agreement made this eleventh day of 
March, A. D. 1922, between Mammoth Oil Co. oj: the first 
part, hereinafter called the Mammoth Co., anfl Societe 
Belgo-Americaine Des Petroles du Wyoming and the 
Pioneer Oil & Refining Co., of the second part, hereinafter 
called the Belgo and the Pioneer Cos., respectively. 

‘In consideration of the agreement of the Belgo and 
Pioneer companies to relinquish their claims in United 
States naval reserve Xo. 3, known as the Teapot Oil Field, 
in Natrona County, State of Wyoming, the Mammoth Co. 
agrees, in the event it shall secure a lease upon said lands, 
or a part thereof, to pay to the Belgo and Pioneer Cos. the 
sum of $200,000,18 months from date, to be evidenced 
103 by its promissory note for said amount bearing in¬ 
terest from date at the rate of 6 per cent per annum, 
to be delivered within 20 days after the execution of said 
lease or leases; and to pay to the Belgo and Pioneer Cos. 
the ralue (at the price received for said oil by the Mammoth 
Co.) of one-third of the gross production (after deducting 
Government royalty from the total production) from said 
lands until the additional amount so paid shall Aggregate 
$800,000. Payment on account of production shall be made 
on the 20th day of each month for production during the 
preceding month. 

‘In witness whereof the parties hereto have caused their 
corporate names to be subscribed hereto and their cor¬ 
porate seals to be hereunto affixed by their corporate officers 
thereunto duly authorized, the day and the year first herein 
written. 

First partv: 

MAMMOTH OIL CO., 

By G. I). WAHLBERp, 

Vtye-Pres. 

Attest: 

H. W. KENWELL, 

Secy . 


i 
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Second parties: 

! SO Cl ETE BELGO-AMERTCAINE DES 
1 PETROT.ES DU WYOMING, 

By C. W. BURDICK, 

Pres. 

Attest: 

LAXSTXG E. ROWLAXD, 

Asst. Sect/. 

THE PTOXEER OIL & REFTXTXG CO., 

104 Bv JOITX L. McCAGUE, Pres. 


Attest: 

GEO. B. THOMAS, Sen,/ 

Senator Walsh: Had yon had an investigation made* 
theretofore as to the foundation of those titles? 

Mr. Sinclair: Mv attorneys made the investigation in 
reference to them. 

Senator Walsh: Xow, do you recall which of them had 
become the subject of any investigation in the Land Office? 

Mr. Sinclair: I do not. 

Senator Walsh: As to the Pioneer and Bilgo claims, you 

understood that those had been rejected by the Land Office, 

did vou not? 

* 

Mr. Sinclair: Xot personally. Senator, my attorneys 
looked up that matter, and they felt that certain claims 
should be negotiated for. 

Senator Walsh: So that vou personally do not know how 
good or how bad the claims were? 

Mr. Sinclair: Xo, sir. 

Senator Walsh: Did you get any written opinion from 
your counsel as to the value of those titles? I speak now 
from a legal standpoint. 

Mr. Sinclair: I do not think so. T think it was discussed 
perhaps in my office with my counsel. 

Senator Walsh: Well, it appears in evidence here, Mr. 
Sinclair, that these more important claims had been the 
subject of inquiry in the land office: that the claimants sur¬ 
rendered their title to them to the Government of 
105 the United States under the provisions of section IS 
of the leasing law, and applied for a lease of the 
producing wells on those claims under the provisions of 
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section 18; that they had been refused a lease upon the 
ground that they did not have producing wells within the 
meaning of the statute. They then applied for a rehearing 
on the subject, and that application for a rehearing had 
been denied, so that they had gone to the end cf their rope 
except that they might, under the rules whethe r they could 
under the law or not, make application to the President of 
the United States for equitable consideration. Were you 
informed in a general way of the history as I hare stated it? 

Mr. Sinclair: In a general way, yes; I think so. 

Senator Walsh: Well, now, a million dollars seems to 
the ordinary man in the street an awful lot of money to pay 
for claims of that character, Mr. Sinclair, don’t von realize 
that. 

Mr. Sinclair: Well, I quite appreciate that a million dol¬ 
lars is a lot of money, but I found it necessary to pay it. 

Senator Walsh: You knew that the Midwest Co. had been 
trying to get a lease on the Teapot Dome, didn’t you? 

Mr. Sinclair: No: I did not. 

Senator Walsh: You had never been informed of that 
fact? 

Mr. Sinclair: No, sir. 

106 Senator Walsh: They were operating and drilling 
to a large extent adjacent to the Salt Creek field. 

Mr. Sinclair: Yes. I understood that they were try¬ 
ing — 

Senator Walsh (interposing): They were potential bid¬ 
ders against you for the Teapot Dome, were they not? 

Mr. Sinclair: Perhaps they were. 

Senator Walsh: Really, was not this million dollars paid 
or agreed to be paid simply to get them out of the contest? 

Mr. Sinclair: No, sir. Senator, I understood at that time 
that the Midwest Co. was negotiating not for the entire 
Teapot Dome but for a portion of it. But that was before 
T went into these negotiations. 

Senator Walsh: Well, did not you have information that 
as early as 1918 they had made formal application for a 
lease on the whole of Teapot Dome? 

Mr. Sinclair: I did not 

Senator Walsh: I thought you kept pretty well informed 
about these matters? 


7—4681a 
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Mr. Sinclair: That was before T came into the situation, 
1918. 

Senator Walsh : You were a subscriber to the Republican 
campaign fund in 1920, were you not? 

Mr. Sinclair: I think I was. 

Senator Walsh: How much did you give? 

Mr. Sinclair: T do not remember. It is a matter of 
record, and I could find out the amount. 

107 Senator Walsh: Did vou take anv part in raising 

anv monev for that fund other than vour own per- 
• • * * 

sonal subscription? 

Mr. Sinclair: Xot directly: no, sir. 

Senator Walsh: Well, indirectly. 

Mr. Sinclair: Xo. sir. 

Senator Walsh: Well, whv did von sav “not directly?" 

• • • • 

Mr. Sinclair: I was not a member of any committees 

that were interested in raising the monev. Personally 1 

did not endeavor to raise anv monev. 

• • 

Senator Walsh: Well, of course, it was not neeessarv for 

you to be the member of anv committee in order to make 
% • 

an effort to raise monev. Do vou remember who the treas- 

• • 

nrer of the committee was ? 

Mr. Sinclair u Mr. I'pham, of Chicago, is the treasurer. 
Senator Walsh: And who is tlie chairman of the finance 
committee? 

Mr. Sinclair: 'Who was the chairman of the finance com¬ 
mittee? 

Senator Walsh: Yes. 

?W\ Sinclair: I do not know. 

Senator WaDh: Wasn’t Mr. William B. Thompson the 
chairman of the finance committee? 

Mr. Sinclair: Perhaps he was. 

Senator Walsh: Is he associated with you in any business 
enterprises? 

Mr. Sinclair: At this time, no. 

108 Senator Walsh: When was he? 

Mi*. Sinclair: He was interested in the Sinclair Co. 
as a director, arid I think he resigned perhaps two years ago. 
I do not just remember the date. 

Senator Walsh : How long had he been a director? 

Mr. Sinclair: I can not tell you, Senator, but perhaps 
several years. 
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Senator Walsh: Senator Fall told us about a business 
trip that you and he made to Russia. Was Mr. Thompson 
interested in that ? 

Mr. Sinclair: No, sir. 

Senator Walsh: He was not a member of the svndicate 

* 

referred to by Senator Fall ? 

Mr. Sinclair: No, sir. 

Senator Walsh: Was Mr. Thompson interested in any 
other of your enterprises besides the general Sinclair Co.? 

Mr. Sinclair: No, sir. 

Senator Walsh: It appears, Mr. Sinclair, from the letter 
of Senator Fall that you went to Three Rivers when these 
negotiations were first entered upon, in your own private 
car. 

Mr. Sinclair: Yes, sir. 

Senator Walsh : And that there was some exchange of 
visits between the Fall place and the private ca r, you being 
entertained at his house and vou entertaining him and his 
family on the car; is that correct? 

Mr. Sinclair: I think so. 

Senator Walsh: Was Senator Fall ever enter- 

109 tained on vour car on anv other occasion? 

* 

Mr. Sinclair: I think so. 

Senator Walsh: Where and when? 

Mr. Sinclair: I could not recollect the exact time, but I 
am of opinion that Senator Fall has dined on my car 
several times. 

Senator Walsh: Did vou make anv particular trip with 
him ? 

Mr. Sinclair: No, sir. 

Senator Walsh: On your private car? 

Mr. Sinclair: No, sir. 

Senator Walsh: Did you with any cabinet officer? 

Mr. Sinclair: Well, several Cabinet officers have been 
on my car, but I never made any special trip with them. 

Senator Walsh: Did Attorney General Daugherty go to 

1 lie Kentucky races on vour car? 

• • 

Mr. Sinclair: No, sir. I sent him an invitation but he 
did not accept it. 

Senator Walsh: I believe that is all. 

The Chairman: Mr. Sinclair, did you make aijiy contribu¬ 
tion to the Democratic campaign fund? 

Mr. Sinclair: I think so. 
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The Chairman: Was anv contribution von made to any 

« «/ •/ 

political campaign fund ever given with a view of influenc¬ 
ing* Secretary Fall in granting* the lease? 

Mr. Sinclair: It was not. 

The Chairman: Xo more than it was in granting the 
lease in California. 

110 Mr. Sinclair: Xo, sir. 

Senator Lenroot: Mr. Sinclair, what is the theory 
of making* contributions to both political parties? 

Mr. Sinclair: Well, T have friends in both parties, and 
while I am a Republican or am supposed to be, though 
sometimes 1 ami a Democrat, I was urged by the Democratic 
treasurer to make a contribution. 

Senator Lenroot: Is it customary for you in campaigns 
to make contributions to both parties? 

Mr. Sinclair: It is not cnstomarv but I do it sometimes. 

Senator Lenroot: I mean, this was not the only case? 

Mr. Sinclair: Xo, sir. 

Senator Lenroot: With regard to the Mammoth Oil Co., 
is its stock upon the market, or was it put upon the market 
immediately after this lease was secured? 

Mr. Sinclair: Senator, not immediately. 

Senator Lenroot: How soon afterwards? 

Mr. Sinclair: T do not recollect, but T think it was several 


months. 

Senator Lenroot: And it is on the market now? 

Mr. Sinclair: It is on the market now; yes, sir. 

Senator Lenroot: Did you in testifying before a Senate 
committee give your opinion of the value of this Teapot 
Dome lease? 

Mr. Sinclair: I do not think T gave a direct opinion of 
the value. There was some reference made in re- 
111 gard to it, however. 

Senator Lenroot: But vou do not think you gave 


any opinion ? 

Mr. Sinclair :i Not directly, no direct and positive opin¬ 
ion. I think there was some controversv between Senator 
Brookhart and myself in regard to it. 

Senator Lenroot: Do vou recall what that stock was sell- 
ing for on the market at the time it was put on the market 
and for some time thereafter? 

Mr. Sinclair: T believe it was put on the market at 
around $40 a share or something about that. 
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Senator Lenroot: Can you tell us what the market is 
now for it? 

Mr. Sinclair: It is quoted at around $50 a share. 

The Chairman: What was the highest price it reached? 

Mr. Sinclair: Mr. Chairman, I did not understand your 
question. 

The Chairman: What was the highest price the stock 
reached? 

Mr. Sinclair: I think it is at about its highest price at 
the present time. It may have gone to $56 dr $58 a share 
or something like that, but I am not sure. 

The Chairman: What company are you speaking of now? 

Mr. Sinclair: The Mammoth Oil Co. 

Senator Lenroot: Has the Mammoth Oil Co. any other 
property or asset than this lease and the operations 
112 under it? 

Mr. Sinclair: It has not. 

The Chairman: What is the value of the Sinclair stock? 

Mr. Sinclair: The value of the Sinclair st >ck, did you 
ask? 

The Chairman: Yes, sir. 

Mr. Sinclair: That is, do you mean the ticker value or 
the intrinsic value? 

The Chairman: I mean the present market value. 

Mr. Sinclair: I think the present market value is around 
$19 a share. 

The Chairman: What was the highest price of that 
stock ? 

Mr. Sinclair: Tn the 60’s perhaps. 

Senator Lenroot: T)o you and the Sinclair Co. own the 
majority interest in the Mammoth Oil Co. now? 

Mr. Sinclair: Yes. 

Senator Jones: At what price was the 2® per cent of 
the Mammoth Oil Co. stock transferred to the Sinclair 
Consolidated? 

Mr. Sinclair: It was transferred in exchange for shares. 
The selling value of those shares at that time I have just 
forgotten, but there was a transfer of shares, and not a 
money purchase. I think, however, if I recollect correctly, 
that we placed a value on the Mammoth shares of $17, or 
something like that. 
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Senator Jones: And you transferred them for Sinclair 
stock oh the basis of its then market value, and at 

113 $17 a share for the Mammoth Oil Co. ? 

Mr. Sinclair: I do not think I just caught your 
question, but I think we placed a value on Mammoth Oil ('o. 
shares at that time of $17. 

Senator Jones: You say it was exchanged for Sinclair 
stock. There must have been a value put upon the Sin¬ 
clair stock. 

Mr. Sinclair: Oh, yes. Sinclair stock, I think, was sell¬ 
ing at that time for about 34. There were two shares of 
Mammoth exchanged for one of Sinclair, the Mammoth 
being valued at 17. I gave that information to Senator 
La Follette’s committee in reference to the property. 

Senator Lenroot: Did you consider, Mr. Sinclair, the 
question of the power to make this contract—its validity ! 

Mr. Sinclair: Mv attorneys did. 

Senator Lenroot: AYas there any written opinion given 
upon the subject? 

Mr. Sinclair: I do not think thev gave me a written 
opinion. But we have, in my office, a written opinion 
given prior to the transaction with the Sinclair Co., by 
some outside attorneys who represented the Sinclair Co. 
in this exchange. I did not represent them in this ex¬ 
change. The directors, or a special committee appointed 
to handle the matter, employed other attorneys to investi¬ 
gate this contract. I think there is a written opinion in 
mv office in reference to the validitv of the contract, 

114 the authority on the part of the Government to make 
it; not made bv the Sinclair Co. attorneys von 

understand but by attorneys employed by the special com¬ 
mittee. 

Senator Lenroot: How did you come to get into this 
situation at all? 

Air. Sinclair: Into what? 


Senator Lenroot: Teapot Dome. 

Air. Sinclair: T first came into the situation in this wav: 

• 

The Sinclair Co. had some property in Salt Creek. They 
were unable to keep all their oil running, and I did not 


consider that the prices we were receiving in comparison 


with other oils for our oil was sufficient. 1 went into the 


situation in that way, in making an investigation at that 
time. There was not a pipe line then from Salt Creek. 
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These great properties were practically shut in, or as we 
in the oil business term it, had a wall arounc. us. We had 
no outside markets, and could not get oil to the seaboard or 
the Gulf or even as far as Chicago, as freight rates were 
prohibitive. Finding myself in a hole I endeavored to see 
what could be done. 

The Chairman. Did you have any thought 
pipe line to the seaboard in case you did not 
the Teapot Dome? 

Mr. Sinclair: Mr. Chairman, we could not have consid 
ered it. 

The Chairman: Do you know any other 
were considering it ? 

Air. Sinclair: I do not. We were endeavoring to 
115 get a pipe line, to have some one who was interested 
in these properties out there to build a pipe line, so 
that we could get the oil produced in Salt Cr 
But we were not successful in doing so, and 
ing a pipe line at this time to connect with bur main lines 
at Kansas City, from Wyoming and the Salt Creek field, 
which was a part of this contract, which will 
mately $25,000,000. 

The Chairman: Is that work going on now] ? 

Air. Sinclair: Oh, yes; it is being completed very rapidly, 
and I would say that 75 per cent of it is now completed, 
perhaps. 

Senator Jones: AVhat was the capitalization of the Alam- 
moth Oil Co. ? 

Air. Sinclair: Two million and five thousand no par value 
shares. 

The Chairman: Air. Sinclair, the people in the back of 
the room are asking if you will speak a little louder. 

Air. Sinclair: I am very sorry I did not spe^k loud enough 
for them to hear me. 

Senator Walsh: I want to call the attenti 
ness to some testimony he gave before the L 
mittee in reference to the Alamnioth Oil Co. I I will look it 
up. 

Senator Jones: Did the Alammoth Oil Co. 
the transfer of that stock to the Sinclair Co. 1 
erty other than this lease? 


eek to market, 
we are build- 


cost approxi- 


on of the wit- 
Follette com¬ 


at the time of 
ave any prop- 
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Mr. Sinclair: No, sir. They had drilled some 
116 wells and built some tanks, and so forth, but their 
assets were all limited to this particular property. 

Senator Jones: How much actual capital had been put 
into the Mammoth Oil Co., other than this lease, at the 
time of the exchange of that stock? 

Mr. Sinclair: There had been expended, 1 think, at the 
time about $3,000,000 in drilling wells. 

Senator Jones: Where was that capital obtained? 

Mr. Sinclair: 1 furnished the capital. 

Senator Jones: In payment for stock of the Mammoth 
Oil Co.? 


Mr. Sinclair: I personally agreed at the time that this 
contract was made with the Interior Department that 1 
would personally carry out all the obligations of the con¬ 
tract. 

Senator Jones: Well, the stock which the Mammoth Oil 
Co. obtained of the Sinclair Co., was that used to reimburse 
you individually, for the capital which you had put into 
the Mammoth,Co., or was it put upon the market for that 
purpose? 


Mr. Sinclair: I do not believe 1 quite understand your 
question, Senator. 

Senator Jones: What 1 am getting at is, what capital 
did the Mammoth Oil Co. have and where did it get it, ex¬ 
cept for this lease ? 

Mr. Sinclair: Well, they did not have any capital at the 
beginning. All the capital which the Mammoth Oil Co. has 
ever had has ,been capital I have put into the treasury 
myself for shares purchased of the Mammoth Oil Co. 
117 I provided the capital individually. 

Senator Lenroot: And took all of the capital stock ? 

Mr. Sinclair: Yes, sir. 

Senator Lenroot: And then in sales to the public, were 
they your personal sales ? 


Mr. Sinclair: There were some sales to a svndicate. 1 
do not recollect the details, Senator, but I think you will 
find in my testimony before the La Follette committee that 


I said some shares were sold to a svndicate and tliev in 
turn sold those shares to the public. I did not sell them to 
the public. 
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some six or 


v, according 

%* 7 C. ’ 


Led from the 


Senator Lenroot: But there was no money realized from 
the sale of shares and stock to the public that went into the 
treasury of the company? 

Mr. Sinclair. No, sir. 

Senator Lenroot: Can you fell us practically how much 
money has gone into the treasury of the Mammoth Oil Co. ? 

Mr. Sinclair: Well, 1 can not. I can send you a state¬ 
ment of it. 

Senator Lenroot: Can you tell us approximately? 

Mr. Sinclair: Approximately, 1 would say 
seven million dollars. 

Senator Lenroot: And that was all your money? 

Mr. Sinclair: Practically all inv monev. 

Senator Lenroot: And it was all vour moil 

•• 

to vour statement ? 

•/ 

Mr. Sinclair: Yes, sir. All the capital that has 
118 been put in, other than proceeds rccei 

sale of oil, has been mv monev. 

✓ •• 

Senator Lenroot: Have there been profits from the opera¬ 
tion of the company ? 

Mr. Sinclair: No; but we have sold some oi 

Senator Lenroot: What is your production 

Mr. Sinclair: About 5.000 barrels a dav now! 
matelv 5,000 barrels a dav. 

Senator Lenroot: Does the public own an^ substantial 
amount of the capital stock of the Mammoth 

Mr. Sinclair: I do not think so. 

Senator Jones: What became of the sharejs of the Sin¬ 
clair Co. which were transferred to the Mamnioth Co.? 

Mr. Sinclair: 1 have those shares. 

Senator Jones: Then that was a personal exchange, and 
the shares of the Sinclair Co. did not go into 
of the Mammoth Co. 

Mr. Sinclair: No, sir. 

Senator Lenroot: The consideration of this Capital stock, 
Mr. Sinclair, was the lease and your furnishing personally 
such money as was necessary to develop the property? 

Mr. Sinclair: Capital stock was issued to h)m in consid¬ 
eration of the lease. 1 signed quite a cont 
agreed to carry out and fulfill the obligation 


now ? 

, or approxi- 


Oil Co. now? 


the treasury 


ract when 1 
>f this lease. 


106 


H. F. SINCLAIR VS. UNITED STATES OF AMERICA. 


Senator Lenroot: That is what I meant, by fur- 
119 nishingthe money to carry out tin* contract. 

Mr. Sinclair: Yes, it is, because by this time there 
is an investment very close to $50,000,000. 

Senator Jones: And the Mammoth Oil Co. is responsible 
to von for this sum, is it or is it not ? 

Mr. Sinclair: Xo: it is not. I was responsible for the 
carrying out bf the obligation of the Mammoth Oil Co. to 
the Government. I agreed personally to do that. 

Senator Lehroot: Does the Mammoth Oil Go. owe you 

* 

anything* for this responsibility ? 

Mr. Sinclair: Xo, sir. 

Senator Lenroot. That was a part of the consideration 
for the capital stock. The Mammoth Oil Co. has no indebt¬ 
edness except current indebtedness, has it ? 

Mr. Sinclair: Xo, sir. 

Senator Walsh: I have here the testimony vou gave be- 
fore Senator LaFollette’s committee, and l will read, be¬ 
ginning at page 701: 


‘Senator Brookhart: Xo; what I wanted to get at as near 
as 1 could was the financial value of the transaction, and not 
the merits of the Teapot Dome transaction. 

‘Mr. Sinclair: 1 would sav that at the time we took the 
contract the value of that property was potential. 

‘Senator Brookhart: Then in the organization of this 
Mammoth Oil Co. in consideration of that what 


120 was it vou received? 

w 

‘Mr. Sinclair: I received the shares of the Mam¬ 
moth Oil Co. 

‘Senator Brookhart: Mr. Koe, was the par value of those 
put in the record ? 

‘Mr. Sinclair: Yes; vou have that information. 

« 

‘Senator Brookhart: What stock out of that transaction 
do vou still hold personally ? 

‘Mr. Sinclair: You have a list of stockholders, Senator. 

‘Senator Brookhart : Could you give me the total market 
value of it ? 


‘Mr. Sinclair: I could not. 

‘Senator Brookhart: Approximately? 

‘Mr. Sinclair: Some of the shares are selling on the New 
York curb at around $50 a share. Whether you could sell 
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the entire issue, or a large portion or small percentage, at 
that price I can not tell. 

‘ Senator Brookhart: Assuming that you could, what 
would be the value of your holdings in this proposition. 

‘Mr. Sinclair: The property would represent about $100,- 
000,000 at this time on that basis. I think yo^i would have 
quite a difficult time selling on the curb on the outside 
market, in New York, 2,000,000 shares in any corporation. 
Those prices that are quoted are more or less of a myth 
when you come to the actual sale of any large quantity of 
shares in any company. 

121 ‘Senator Brookhart: If it could be maintained, 
though, the value of your holdings would then be 
around $100,000,000? ’ j 

‘Mr. Sinclair: 1 personally consider the jvalue of the 
Mammoth property at this time—it is only g[ guess—at a 
greater amount than $100,000,000. 

‘Senator Brookhart: At a greater amount? 

‘Mr. Sinclair: Yes, sir.’ 

Now, Mr. Sinclair, the matter was referred to a little 
later: 

4 Senator Brookhart: Of course, the principal object 1 
had in view was to lind out how the one hundred million of 
value, or more than one hundred million that [you gave for 
the Teapot Dome proposition, has been distributed and is 
now held. 

‘Mr. Sinclair: Well, 1 did not say positively to you. 
Senator Brookhart, that there was $100,000,000 of value in 
the Teapot Dome. 1 told you it was a guess, but it was my 
opinion that the Teapot Dome properties wo 
more than $100,000,000. They are not being c 


juld be worth 
istributed on 


the basis of the $100,000,000 to any extent, 1 think. Those 
fellows who kick stocks around New York up and down- 
that does not mean much when it comes back tb the intrinsic 
value of the property. ’ 

Do you adhere to the opinion expressed at tjhat time, Mr. 
Sinclair? 

Mr. Sinclair: I am afraid I was mistaken there, 
122 Senator. 

Senator Walsh: Do you suppose vourj statement at 
that time affected stock prices any? 
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Mr. Sinclair: I do not think so. 

Senator Walsh: That is all. 

Senator Lenroot : You have stated that you have put in 
approximately $50,000,000; is that under this contract? 

Mr. Sinclair: Xo; 1 did not make that statement, Senator. 

Senator Lenroot: How much did you put in under the 
contract ? 

Mr. Sinclair: I say the obligations of the contract have 
caused perhaps an expenditure of some $50,000,000—the 
pipe lines, drilling wells, constructiong tanks in Wyoming, 
and the oil purchased and put into those tanks waiting for 
the pipe line to move the oil. That is approximately correct. 

Senator Lenroot: Has continuous production been such 
as to create an obligation to build the pipe line? 

Mr. Sinclair: Well, there was a pipe line to be constructed 
provided production amounted to so much. 

Senator Lenroot: But did it amount to that much? 

Mr. Sinclair: Xo, sir. 

Senator Lenroot: So that an obligation has not been 
created under the contract ? 

Mr. Sinclair: We agreed to go ahead and build the pipe 
line. 


Senator Lenroot: Agreed with whom? 

123 Mr. Sinclair: The Interior Department. 

Senator Lenroot : That is, outside the contract? 

Mr. Sinclair: Well, it was a part of the contract. At the 
time we made the contract—if you are familiar with the 
contract—we were obligated at any time that the produc¬ 
tion amounted to so much to build a pipe line. 

Senator Lenroot: But you say the production did not 
amount to that much? 


Mr. Sinclair: It is not up to that amount at this time. 

Senator Lenroot: Then an obligation to build a pipe line 
did not arise under the contract? 

Mr. Sinclaii': But the obligation has been fulfilled because 
we are building the pipe line. 

Senator Lenroot: I understand that, but I was speaking 
of whether the obligation to build the pipe line was created 
under the contract, or whether it referred to something else. 

Mr. Sinclair: Well, I considered it so. 

Senator Lenroot: And if you never got the required pro¬ 
duction of oil you would never have to build the pipe line? 
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lier difficult 


of the Salt 


Mr. Sinclair: I expect \ve will get the produc] 

Senator Lenroot: You expect to get the required produc¬ 
tion? I 

Mr. Sinclair: Yes, sir; and you must realize tl 
a pipe line 800 miles in length is a rati 

124 task that takes quite a considerable time ijo do it. 

Senator Lenroot: Oh, I realize that. 

Mr. Sinclair: We will be, perhaps, a year and a half 
building this pipe line. 

Senator Lenroot: What does it cost? 

Mr. Sinclair: Approximately $25,000,000. 

Senator Walsh: What is the capacity of the pipe line? 
Mr. Sinclair: About 40,000 barrels a dav. 

Senator Walsh: What is the daily production! 

Creek field? 

Mr. Sinclair: The last test, I think, showed |75,000 bar¬ 
rels a day. 

The Chairman: Is that full production? 

Mr. Sinclair: Yes, sir. 

Senator Lenroot: Full or actual production ? 

Mr. Sinclair: That is full production. They made a 
test in the Salt Creek field a few months ago. That is, they 
divided the field into three parts, and made a test of the 
production of oil that could be produced in this portion of 
here (indicating), with these two portions shut in. They 
then closed this down (indicating) and tested tbjat (indicat¬ 
ing). They then shut these two in and tested tfye third. It 
approximately showed a production of 175,00D barrels a 
day. _ _ j 

Senator Walsh: The output is limited by agreement at 
present to 40,000 barrels a day, is it not? 

Mr. Sinclair: The output of what? 

125 Senator Walsh: Of the Salt Creek field. Is not 
there an agreement between the operators to limit 

production to 40,000 barrels a day? 

Mr. Sinclair: Oh, the full production I think i^ more than 
40,000 barrels at this time. But there is some sort of an 
agreement among the producers that a certain percentage 
of the production from their properties will be run. That 
is an agreement that tliev made among themselves. 
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Senator Walsh: Any way, the present daily production 
is four times the capacity of the pipe line when it is con¬ 
structed? 

Mr. Sinclair: Yes, sir. 

Senator Walsh: Mr. Parnell, the president of the Ohio 
Oil Co. said to me—I think he made the same statement in 
his testimony before the La Follette committee—that the 
Salt Creek field is the greatest deposit of oil the world has 
ever known. Do vou agree in that view? 


Mr. Sinclair: I do not think I would go that far, but it is 
a very splendid field. 


Senator Walsh: Anvwav, there will be an abundance of 
oil for your pipe line when it is constructed from the Salt 
Creek field? 

Mr. Sinclair: I hope so. 

Senator Walsh: Have vou anv doubt about it? 

Mr. Sinclair: There mav be some doubt about it. 

* 

Senator Walsh: Do you mean that the production may 
diminish, from 175,000 barrels a day to the limit of 
126 the capacity of your pipe line? 

Mr. Sinclair: That would not be altogether neces¬ 
sary, Senator Walsh. You see there are a number of re¬ 
fineries that are located in that vicinity. 

Senator Walsh: What is the capacity of those refineries? 

Mr. Sinclair: It is very large. I think the Midwest re¬ 
fineries are taking from 75,000 to 80,000 barrels of oil a 
day, but I am not quite sure of that, but approximately 
that amount. 

Senator Wal$h: There would still be plenty of oil to take 
to the central industrial regions? 

Mr. Sinclair! Well, there are some other refineries there. 
The Texas Co. has a large refinery, and the Producers and 
Refiners Co. I think has a small refinery. 

Senator Walsh: Those refineries exist verv largely bv 
reason of the fact that there is no pipe line, do they not? 

Mr. Sinclair: Well, I think not. 

Senator Walsh: Well, it would be cheaper to transport 
the crude produce through the pipe line and refine it in 
the marketable territory? 

Mr. Sinclair: l r es, sir. 

Senator Walsh: Rather than transport the finished prod¬ 
uct, would it not, by rail? 
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Mr. Sinclair: Yes, sir. 

Senator Walsh: Are you working on the pipe line now, 
Mr. Sinclair? 

127 Mr. Sinclair: They are working all the way be¬ 
tween Kansas City and Casper. 

Senator Walsh: Since this lease was executed vou ac- 

* 

quired by purchase all of the royalty oil coming to the Gov¬ 
ernment from the Salt Creek field? 

Mr. Sinclair: We are purchasing the royalty oil as it is 
produced; yes, sir. 

Senator Walsh: And that amounts to how much? 

Mr. Sinclair: It depends upon the amount ofj oil that is 
being taken from the Salt Creek field. 

Senator Walsh: I think that the Bureau of Mines’ repre¬ 
sentative told us the other day it was 19,000 barrels a dav. 

Mr. Sinclair: I have not the details, but I am quite sure 
that they have the figures. 

Senator Walsh: You think that that accords with vour 

% 

recollection about it? 

Mr. Sinclair: Yes, sir. 

Senator Walsh: That oil is being taken by what company? 
Mr. Sinclair: The Sinclair Crude Oil Purchasing Co. 
Senator Walsh: That is also a subsidiary of vour general 
company. 

Mr. Sinclair: My company, the Sinclair Consolidated Oil 
Co., owns 50 per cent of that company. 

Senator Walsh: And the other is owned by- 

Mr. Sinclair: The Standard Oil Co. of Indiana. 

Senator Walsh: Well, if the output vent up to 

128 175,000 barrels a day, about what would the Govern¬ 
ment rovaltv amount to? 

Mr. Sinclair: Well, T could not give you thosb figures. 
Senator Walsh: Those royalties run from 25 to 33% per 
cent, do they not? 

Mr. Sinclair: T think it depends upon the size of the wells. 
Senator Walsh: Are not those all flat royalties? 

Mr. Sinclair: No, sir: T think not. T could get that in¬ 
formation for you. T am not quite sure the Bureau of 
Mines has it. 

Senator Walsh: Well, if the field operated ^o capacity, 
the oil you get out of the Salt Creek field alone would 
pretty nearly supply your pipe-line, would it not? 




112 


ET. F. SINCLAIR VS. UNITED STATES OF AMERICA. 


Mr. Sinclair: It would at this time. Senator, but the test 
that was made of the production of Salt Creek, the recent 
tost, was very disappointing. The estimate at that time 
was anywhere from 225,000 to 275,000 barrels before the 
test was made. 

Senator Walsh: But however that may be, the pipe-line 
will serve your necessities, as far as the Salt Creek field is 
concerned, as well as the Teapot? 

Mr. Sinclair: Quite. The pipe-line can be used by any 
one. 

Senator Walsh: There is a provision to that effect in the 
contract. 

Mr. Sinclair: Yes: it is in the contract. 

129 Senator Walsh: But it would be a common carrier 
regardless of the contract, would it not ? 

Mr. Sinclair: Yh)s, sir. 

Senator Walsh: That is the law of all those States, is it 
not, that pipe lines ar common carriers? 

Mr. Sinclair: Xo; I think pipe lines are under the Federal 
law instead of :i State law. They are under the jurisdiction 
of the Interstate Commerce Commission. 

Senator Lenroot: How are the royalties in the Teapot 
Dome arrived at ? 

Mr. Sinclair: Thev are based on the size of the wells. 

Senator Lenroot: I know that, but how are the amounts 
arrived at? That is running from one-eighth up to 50 per 
cent, is it not? 

Mr. Sinclair: I think so. 

Senator Lenroot: But I mean how were those arrived at 
as being a fair royalty? Was it by comparison of royalties 
paid in the Salt Creek field, or otherwise? 

Mr. Sinclair: Y r es: there were quite some negotiations in 
reference to that matter. I had my experts and the Interior 
Department had their experts and they finally made this 
conclusion in reference to the rovaltv. I thought that we 
were not getting as good terms as the Salt Creek field. 

Senator Lenroot: That is what I mean; it was by com¬ 
parison with the Salt Creek field that the royalties 

130 were determined. 

Mr. Sinclair: T think that is the way. 

The Chairman: Mr. Sinclair, if all of the wells in the 
Salt Creek field had been running at once as a test, what, 
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in your opinion, would they produce daily? I mean, not by 
the test that you made by closing; down certain wells and 
taking* the output of other wells, but supposing* they were all 
running* at once to full capacity, what, in your judgment, 
would they produce per day? 

Mr. Sinclair: Well, Mr. Chairman, I was not interested in 
making* this test. The test was made by the producers of 
the Salt Creek field. I think, perhaps, that the test would 
have been somewhat less had the wells been all tested at 
the same time, because in shutting down two-thirds of the 
field to test one-third, naturally, you are shutting in the 
pressure and it would give to the other third a greater 
volume. I am rather of the opinion that if all the oil were 
taken from the Salt Creek over a period of from three to 
six months the production would be very much less. 

The Chairman: I had that same idea, biv: I did not 
know but what vou had made an estimate as to how much 
smaller it would be. 

Mr. Sinclair: It would be verv difficult to do. You under- 
stand, in the Salt Creek field the majority of t]ie wells are 
flowing, and the production is not artificially raised. At 
any time we might lose the gas pressure or the rock pres¬ 
sure from those wells and that would stop the flow- 
131 ing of the production and it would be necessary to 
pump the production, and you can not pump from 
any well after it ceases to flow as much production as you 
do get from a flowing well. 

The Chairman: It is reported that there is an artificial 

pressure under investigation, and some say that it is an 

absolute certainty that after the gas is exhausted in the 

well this artificial pressure will then force the oil out. T 

understand that Mr. Lewis has been making a studv of that 

matter for years with some success. Do vou know anv- 
• • « 

thing about it? 

Mr. Sinclair: An artificial pressure that will force the oil 
out of the top of the well? 

The Chairman: Yes; after the pressure of tlje gases has 
become so that it will not force the oil out, that there is 
artificial pressure that will do so. Have you heard anything 
about that? 

Mr. Sinclair: I have never found that condition in any 
field. 


S-^681a 
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The Chairman: Have von heard anything of the investi- 
gat ion ? 

Mr. Sinclair: I have not. I do not think that is quite 
possible, though. 

Senator Lcnroot: It has never been put into operation, 
so far as you know? 

Mr. Sinclair: Xot in anv held T have ever known of. 

Senator AValsh: Von seemed a little uncertain as 

132 to whether von made contribution to the Democratic 
campaign fund. 

Mr. Sinclair: Xo: 1 made a contribution. Senator, but I 
am uncertain as to the amount. 

Senator "Walsh: You know that you did make contribu¬ 
tions to both parties? 

Mr. Sinclair: Yes. sir. 

Senator Walsh: That is all. 

The Chairman: You may be excused, Mr. Sinclair.” 

Whereupon the attorney for the United States objected 
to the offer on the ground that the testimony before the 
Senate Committee could not have the slightest bearing on 
this case whatever: it is just a witness testifying in an¬ 
other case. There is no materiality whatever to the ques¬ 
tion before the Court, it can not prove whether the defend¬ 
ant did or did not answer these* questions on March 22, 1924. 

Whereupon, on motion by the attorney for the United 
States, the Court ordered the jury to retire from the court 
room. 

Whereupon, in the absence of the jury, tin* question as to 
+ bo nd-rnsjobnitv 0 f evidence offered by the defendant 
was argued at length by counsel for the respective parties. 
Tn the course of the argument the attorney for the United 
Spates entered a nolle proseque as to the second count of 
the indictment. 

The argument of counsel was not only directed to the 
questi'u as to the admissibility of the testimony of Mr. 
Sinclair before tin* Senate Committee on October 29. 

133 but the scope of the argument was broadened and 
covered the question as to whether the pertinency of 

the questions set out in the indictment was one of law for 
the OoTirt or one of fact to be submitted by the Court to the 
*ury -pm proper instructions by the Court. 
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At the conclusion of the argument the Court sustained the 
objection of the attorney for the United States and rejected 
the offer made by the defendant, to which ruling of the 
Court the defendant then and there duly excepted, which 
exception was entered upon the minutes of the Cfourt. 

Thereupon, further to maintain the issues on his part 
joined, the defendant offered in evidence the report of the 
hearing before the Senate Committee on Public Lands and 
Surveys, on March 22, 1924, covering the proceedings had 
before said Committee on that day and the testimony given 
and statements made by the defendant before said Commit¬ 
tee. 

Whereupon the attorney for the United States objected 
to the offer made by the defendant, and thereupon the ques¬ 
tion as to the admissibility of the testimony Offered was 
argued at length in the absence of the jury. 

Whereupon, during the course of the argument, the Court 
announced that it was his view of the law that t^ie question 
of pertinency was one of law for the Court and not one of 
fact for the jury, that the Court would admit the proffered 
testimony in the absence of the jury, to be considered by the 
Court on the question of pertinency, and woultfl later rule 
whether any portion of the testimony offered ccjuld be sub¬ 
mitted to the jury, to which ruling of the Court the defend¬ 
ant then and there duly excepted, whicji exception 
134 was entered upon the minutes of the Couft. 

Whereupon, without waiving the exception to the 
ruling of the Court heretofore stated, the defendant offered 
the testimony before the Senate Committee, the admissibil¬ 
ity of which was to be ruled upon by the Court at a later 
stage of the case, which said testimony, beginning on page 
2889 of the report of said hearing, is as follows: 

“Senator Stanfield: Mr. Chairman, there caitnot be anv 
question but what a witness has the right to refuse to an¬ 
swer questions that are not pertinent to the resolution or 
the subject before this committee. But it is Undoubtedly 
true that we have had witnesses here that have| been asked 
questions that were not pertinent, and perhapp witnesses 
without knowledge of their rights. And if that |is the right 
of a witness I believe every witness who appears here should 
be informed that it is not incumbent upon him for fear of 
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being brought up for contempt, to answer questions that 
are not pertinent. Neither do I think witnesses should be 
subpoenaed before this committee until some investigation 
is made and it is determined as to whether they have knowl¬ 
edge that is pertinent to this case, so far as it is possible 
to determine as to what their knowledge is. There is a cer¬ 
tain odium attached to bringing people before this commit¬ 
tee, the implication to tlie outside world being that they 
may be connected with what has become looked upon as a 
great scandal. 

Senator Dill: Mr. Chairman, I want to say in re- 

135 ply to Senator Spencer’s suggestion about inquiring 
into the private affairs of a citizen, that the imme¬ 
diate case before us is .just a little different. The private 
affairs of Mr. Sinclair that we want to inquire into are very 
closely connected with the public affairs, in connection with 
a lease in which it is reported he himself has said he was a 
partner of the Government. And it seems to me that in 
this particular instance the general argument about private 
affairs does not apply, because private affairs we are con¬ 
cerned with here are extremely vital and extremely im¬ 
portant in connection with this investigation, regarding 
these naval leases, and as to future legislation. 

Personally, 1 do not think there is any question about 
the right of the committee to enforce the attendance of 
witnesses, and they have their rights in the matter of re¬ 
fusing to testifv on the ground that it inav incriminate them. 
If they think a question propounded is not pertinent they 
may refuse to answer if they see fit, and they may say if it 
will incriminate them. I think any questions that are perti¬ 
nent they should answer, they should be required to answer. 

Senator Bursum: Mr. Chairman, I feel that in the case of 
Mr. Sinclair and his relations to the leases the fact that he 
is now a defendant before the courts; that the Government 
is engaged in the prosecution of that suit, and that he is 
charged with having committed a crime and may be 

136 indicted and will likely be subjected to investigation 
before grand juries of the country, it would not be 

fair treatment to require him to testify in any matter re¬ 
lating to those'transactions: that is, to the leases to which 
he is a party, or his companies. 
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To my mind, outside of any technicality, the public and 
the country desire that every man be given a fair deal. 

Furthermore, T am not certain that the fact of his testi¬ 
fying under protest and at the instance of z, summons is¬ 
sued by this committee might not jeopardize $ome rights of 
the Government. I know that it has been so held by courts 
relating to matters coming before grand juries. A matter 
came up in my State not long ago, in the case of the Gov¬ 
ernment v. Estes, in the Federal court before Judge Neblit, 
where the prosecution summoned the defenda it before the 
grand jury not for the purpose of obtaining his testimony 
but for tlie purpose of giving the prosecuting witness an 
opportunity to identify the defendant. This was done. The 
man was indicted. Subsequently the Federal court quashed 
the indictment. So that on account of summoning the de¬ 
fendant before the grand jury the Government lost its right 
of conviction. That case was quashed and ended. 

I am not so sure that if we require Sinclair to testify the 
Government might lose some of its rights. Of course, if 
Mr. Sinclair is willing to testify and specifically waive 
immunity, that would change the situation. Under 
137 those circumstances I do not believe that so far as 
any inquiry relating to the cases now pending before 
the courts in which Mr. Sinclair is a defendant are con¬ 
cerned we ought to require his testimony. 

Senator Adams: Mr. Chairman, one statement has been 
made that T do not think ought to be allowed to pass en¬ 
tirely unchallenged. It has been suggested that there are a 
hundred or more bills pending before this committee which 
we are neglecting. I want to say that the suggestion comes 
from a new member of the committee. I hare been in at¬ 
tendance at sessions of the committee when these hundred 
or more bills have been up for consideration. Some of those 
bills are under consideration now by subcommittees. I want 
to say that this matter is by far the most important matter 
that is before this committee, and we can 'f’ell afford, if 
necessary, to neglect the other hundred bills in order to 
carrv this matter through to a conclusion: and I think an 
examination of those hundred bills will show very clearly 
that there is none of them which would justify abandon¬ 
ment of this investigation in order to give attention to them. 



i 
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I think those bills have not been and are not going to be 
neglected in anv wav to the detriment of the Government. 

Senator Walsh of Montana: Mr. Chairman, I ask that the 
committee be polled on this matter. 

Senator Cameron: Before the poll is taken, Mr. Chair¬ 
man, I would like to state that I feel that the case 
138 before the committee having been acted upon by the 
Congress of the United States authorizing the Presi¬ 
dent to appoint lawyers to try out the case against Mr. Sin¬ 
clair and others and his attorneys having already pro¬ 
ceeded to act, and the current report is that the grand jury 
will be called in the verv near future to immediatelv in- 
vestigate the action of the witness—I feel under those eir- 
cumstances, and having been a party and voted for Senate 
Resolution 54, 1 do not wish to vote to compel the witness 
to testifv. Mv vote would be no. 

%> V 

The Chairman: You asked that a poll should be made, 
Senator Walsh? 

Senator Walsh of Montana: Yes. 


Senator Bursum: Mr. Chairman, I would like to have the 
questions involved here divided. I would like to have a poll 
specifically on the proposition of requiring Mr. Sinclair to 
testify in matters relating to the case now pending before 


the courts. 


1 think that is a far different question from the 


question raised as to the general powers of this committee. 


i can not subscribe to the doctrine that the committee is not 


in possession; of power to summon witnesses, require their 
attendance, and compel testimony to be given whenever it 
is in pursuance of pending legislation. It seems to me that 
the question is quite different. 

Senator Adams: That question, Senator Bursum, would 
arise when the inquiry is made of the witness rather 
139 than when he is asked to take the stand. The ques¬ 
tion now is whether or not this witness shall be re¬ 


quired to take the stand for presumably proper examina¬ 
tion. 


Senator Bursum: I think that is sufficiently important 
and a general question which ought to be decided now. Cer¬ 
tainly we are engaged in the investigation of that very ques¬ 
tion ; we are engaged in the investigation of matters con¬ 
nected with the naval oil leases; that is the prime purpose 


of this committee. It must be pursuant to that purpose 
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s the pending 


that Mr. Sinclair has been subpoenaed to appear as a wit¬ 
ness. 

Senator Stanfield: Mr. Chairman, what 
motion? 

The Chairman: There is no motion pendihg. The ques¬ 
tion is, as I understand, whether Mr. Sinclair 
before the committee to give testimony. Tljat is the ques 
lion on which tlie first vote should be taken. 

Senator Bursum: I would like to have thajt question spe 
cifically given—testimony relating to ma 
which are not pending in the courts. 

The Chairman: You can not get ahead of 
tion. 

Senator Spencer: I do not see how- there cijm be any ques 
tion about the fact of Mr. Sinclair’s being c 
ness. lie is called. He has been summoned 


hers involved 
he other ques- 


us now. There he will sit. If a case comes up, it will 


140 come up later on in connection with 


may be made of him as to whether we ought to go into 
those matters; but as to our right to summon a witness and 
put him upon the stand there can not be an^’ difference of 
opinion. 

Senator Walsh of Montana: Mr. Chairman, the matter 
before us comes up on this record. I read: 

‘Mr. Littleton: Mr. Chairman and gentlemen of the com¬ 
mittee. Mr. Sinclair is here- 

‘Senator Walsh of Montana (interposing): Give your 
name for the purpose of the record. 

‘Mr. Littleton: My name is Martin W. Littleton, a mem¬ 
ber of the New York bar. 

‘Senator Walsh of Montana: You are attorney for Mr. 
Sinclair? 

‘Mr. Littleton: Yes, sir; I appear for Mr. Sinclair. 

‘Gentlemen of the committee, Mr. Sinclair is appearing 
here for the sixth successive time, and before the committee 
calls him for the purpose of continuing the testimony which 
he has given heretofore I request the privilege of present¬ 
ing to you gentlemen the reasons why the committee do not 


ailed as a wit- 
Ile is before 


inquiries that 


enjoy the right or the power to continue 


mony 


r > 


with his testi- 
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So the matter before the commit tee is whether Mr. Sin¬ 
clair shall beicalled to the stand and sworn and interro¬ 
gated. 

Senator Dill: That is on the general power, then, as 1 
understand, of this committee to call him? 

Senator Adams: The question is whether this corn- 

141 mittee will assert its power. 

Mr. Littleton: Mr. Chairman, would I be out of 
order if I suggest that Mr. Sinclair is already under oath 
before the committee. So when you say call and swear him, 
that is technically inaccurate. He has been sworn. 

Senator Walsh of Montana: The objection is to continu¬ 
ing his testimony, as I understand? 

Mr. Littleton: He is on the stand now in everv sense of 

* 

the word, and the objection really is to any further examin¬ 
ation of him on the subjects involved in this resolution. 

Senator Stanfield: I would like to have this suggestion 
put before the committee in the form of a motion, in order 
that we may have an understanding of it. 

Senator Adams: I move that we proceed, Mr. Chairman, 
with the examination of Mr. Sinclair. 

Senator Bursum: Mr. Chairman, I move an amendment 
to that motion that such examination shall not relate to 
any matter now pending in the Federal court in which case 

Mr. Sinclair mav be a defendant. 

•/ 

Senator Dill: Mr. Chairman, that is the same thing as 
saying that he shall not be called, because the committee has 
no interest in anything except the cases before the court. 

Senator Bursum: Not necessarily. We may have other 
questions. The Senator from Montana referred yesterday 
to pending legislation. There may be other matters. 

142 I do not mean to say that Mr. Sinclair is disquali¬ 
fied as a witness on matters relating to pending legis¬ 


lation. 

Senator Dill: Xo; but they touch naval oil reserves and 
the leasing of reserves, and that certainly touched this case. 

Senator Bursum: If they are pending in court, it seems 
to me there ought not to be two courts. 

Senator Walsh of Montana: I stated yesterday, Mr. 
Chairman, and,nobody has undertaken to contradict it, that 
there is no rule of law in any court which excuses a man 
from testifying because of matters involved in some litiga¬ 
tion pending elsewhere. 
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Senator Bursum: It is not pending elsewhere. It is only 
pending in one place. It is pending in the Federal court. 

Senator Walsh of Montana: That is elsewhere. That is 
some litigation somewhere else, not right before this com¬ 
mittee. A man is never excused from testifying in one 
court because he has litigation involving the same matter 
in some other court. 

Senator Spencer: I think Senator Walsh is entirely right 
about that. 


Senator Bursum: I would not construe this committee as 
a court, however. 

Senator Spencer: I think Senator Walsh is entirely right 
about that. As to any question of right, the point of the 
Senator from New Mexico, as I gather it, would not apply 
to the right of the witness to be excused because 
143 he had a case pending. If it had any materiality, it 
would apply to our sense of fairness in trying to get 
from him facts in connection with matters in ’which he was 
already being sued at our instance, but he has no right to 
claim exemption from our examination merely because 
he has a case pending. 

I suggest, Mr. Chairman, that the witness be called, and 
the matter come up when the questions are asked. 

The Chairman: Will vou state vour motion again, Sen¬ 


a tor Bursum? 

Senator Bursum: Mv motion was that in thd examination 

* 

the inquiry shall not relate to pending controversies before 
anv of the Federal courts in which Mr. Sinclair is a defend- 
ant, and which questions would involve his defense. 

Senator Dill: Mr. Chairman, before that motion is put, 
if that motion is carried, does that preclude questions re¬ 
garding the Mammoth Oil Co. and the Sinclair companies 
and the handling of their stocks and the transactions in 
connection with them? 

Senator Bursum: Well, it relates to the case. 

Senator Dill: Then, we should vote tins question down. 
Senator Walsh of Montana: Of course wc will vote it 
down. Tt is the same thing as the general proposition. 
If we do not examine Mr. Sinclair about those matters, 
there is not anything else to examine him about. 
144 Then I have not anvthing else that I waiit to examine 
him about. 
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Senator Stanfield: I am of the opinion that Mr. Sinclair 
is here and that he should be called to the stand to testify. 
He is competent to keep himself within the rights that he 
has. 

Senator Walsh of Montana: I ask for a roll call, Mr. 
Chairman. 

The Chairman: I will ask Senator Adams to call the roll. 

Senator Adams: Senator Cameron? 

Senator Cameron: What are we voting on? I would like 
to find out. We are down here so far that we can not hear 
anything. Are we voting on the amendment of Senator 
Bursum? 

The Chairman: Yes. 

(The roll was called by Senator Adams, and the result 
of the vote was as follows: Ayes—Senators Bursum and 
Cameron, 2; nays—Senators Spencer, Pittman, Jones of 
Xew Mexico, Kendrick, Walsh of Montana, Adams, Dill, 
and Ladd, 8.) 

The Chairman, I desire to announce that Senator Xor- 
beck requested through his secretary this morning that 
I should make a statement to the committee to the effect 
that if he were present he would vote in favor of Mr. 
Sinclair being called before the committee and answering 
the questions required. He asked that as a matter of rec¬ 
ord 


145 

roll. 


The motion occurs now on the original motion that 

Mr. Sinclair be called to the stand to give testimony 

before this committee. The secretary will call the 

* 


(The roll was called by Senator Adams, and the result 
was as follows: Ayes—Senators Spencer, Stanfield, Bur- 
sum, Cameron, Pittman, Jones of Xew Mexico, Kendrick, 
Walsh of Montana, Adams, Dill, and Ladd, 11. No nays.) 


The Chairman: Mr. Sinclair is called to the stand. 


Senator Kendrick: Mr. Chairman, before wo proceed any 
further I want to say that we at this end of the table have 
great difficulty in understanding what is going on. We are 
not infrequently prevented from hearing by at least one or 
two total eclipses, and I would like to have this arrange¬ 
ment of the table fixed so that we can all take part in the 
work of the committee. 
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Testimony of Harry F. Sinclair 
(The witness had been previously sworn.) 

(Omitting the first paragraph of statement which had 


nited States.) 
re the Manu- 


theretofore been offered in evidence by the U 

In January of last year T was called befo 

facturers Committee of the Senate and produced all books 

and papers called for and testified fully r 

lease of Teapot Dome and the organization! of Mammoth 

Oil Co., which holds that lease. On October 28 last past, 

I came before vour committee and answered all 

% * 

14G questions put to me by your committee in respect 
to the lease of Teapot Dome and the organization 
of Mammoth Oil Co. and was excused. In the afternoon of 
the same day I was recalled and answered all questions 
put to me by your committee and was again excused. On 
December 4 last past I was called again before your com¬ 
mittee and answered all questions put to me; and had my 
auditor present, who also testified. T was j requested to 
furnish the committee with certain papers and memoranda, 
which was promptly done. On December 2 
was again called before vour committee and 


7 last past I 
answered all 


questions put to me and produced all book[s and papers 

asked for bv the committee. T was then excised until the 
• • *1 
4th of January, on which date I again appeared and 

answered all questions put to me by the committee and pro¬ 
duced all books and papers asked for, and T was finally ex¬ 
cused from further attendance. 

Thus, it appears that I have been before your committee 
at five different sessions and answered all questions and 
produced all books and papers called for, and I was finally 
excused from further attendance. I went abroad on busi¬ 
ness which had been delayed owing to the ne 
attendance on your hearings, as I had a perfect right to do, 
without secrecy and without evasion. 

When I appeared before your committee 
and answered your questions and produced 
papers asked for, your committee was 
147 Senate Resolution 282 of the Sixty-seventh Congress, 
which authorized you: 


|t these dates 
all books and 
acting under 


‘To investigate the entire subject of least 
oil reserves, with particular reference to the 


s unon naval 

i 

protection of 
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the rights and equities of the United States and the pres¬ 
ervation of its natural resources.’ 

Since the date of my last appearance before your com¬ 
mittee, and at the instance of your committee, the Senate 
and House passed Senate Joint Resolution 54, which has 
been signed by the President, T make that resolution a 
part, of this statement: 

‘ Whereas it appears from evidence taken by the Com¬ 
mittee on Public Lands and Survevs of the United States 

% 

that certain lease of naval reserve Xo. 3, in the State of 
Wyoming, bearing date April 7, 1922, made in form by the 
Government of the United States, through Albert B. Fall, 
Secretarv of the Interior, and Edwin Denbv, Sccretarv of 
the Navy, as lessor, to the Mammoth Oil Co., as lessee, and 
that certain contract between the Government of the United 
States and the Pan American Petroleum & Transport Co., 
dated April 25, 1922, signed by Edward C. Finney, Acting 
Secretarv of the Interior, and Edwin Denbv, Secretarv of 
the Navy, relating among other things to the construction 
of oil tanks at Pearl Harbor, Hawaii, and that certain lease 
of naval reserve Xo. 1, in the State of California, bearing 
date December 11, 1922, made in form by the Government 
of the United States through Albert B. Fall, Secretary 
of the Interior, and Edwin Denbv, Secretary of the 
148 Xavv, as lessor, to the Pan American Petroleum Co., 
as lessee, were executed under circumstances indicat¬ 
ing fraud and corruption: and 


‘Whereas the said leases and contract were entered 
into without authority on the part of the officers purport¬ 
ing to act in the execution of the same for the United States 
and in violation of the laws of Congress; and 

‘Whereas such leases and contract were made in defiance 
of the settled'policy of the Government, adhered to through 
three successive administrations, to maintain in the ground 
a great reserve supply of oil adequate to the needs of the 
Xavv in am* emergencv threatening the national security; 

‘Resolved, 'etc., That the said leases and contract are 
against the public interest, and that the lands embraced 
therein should be recovered and held for the purpose to 
which thev were dedicated: and 
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‘Resolved further, That the President of the United 
States be, and he hereby is authorized and directed imme¬ 
diately to cause suit to be instituted and prosecuted for the 
annulment and cancellation of the said leases and contract 
and all contracts incidental or supplemental thereto; to en¬ 
join the further extraction of oil from the said reserves 


under said leases or from the territory covered bV 


the same; 


to secure any further appropriate incidental relfef; and to 


prosecute such other actions or proceedings, civi 
inal, as may be warranted by the facts in 


and crim- 
relation to 


149 the making of the said leases and contract. 

‘And the President is further authorized and di 
rected to appoint, by and with the advice and consent of the 
Senate, special counsel who shall have charge and control of 
the prosecution of such litigation, anything in the statutes 
touching the powers of the Attorney General of the Depart¬ 
ment of Justice to the contrary notwithstanding.’ 

This resolution in effect denounces the lease between the 
Government and the Mammoth Oil Co., of which I am presi¬ 
dent, as void because of fraud and corruption and for want 
of lawful authority on the part of the Secretary o 
and the Secretary of the Interior to execute it. 
assertion that under the ‘rights and equities’ of jthe United 
States the land covered by the lease of Teapot Dome 
belongs to the United States. The resolution further as¬ 
serts that the lease was made ‘in defiance of ^ke settled 


f the Navy 
This is an 


three suc- 

Ind a great 


policy of the Government, adhered to through 
cessive administrations, to maintain in the grouj 
reserve supply of oil, adequate to the needs of tlie Navy in 
any emergency threatening the national security.’ This is 
a definite outline of the policy of the Government with re¬ 
spect to the ‘preservation of its natural resources.’ The 
resolution further declares said lease is ‘against the public 
interests and the lands embraced therein should be re¬ 
covered and held for the purpose to which they were dedi¬ 
cated.’ This is a further definite declaration of the 
150 policy of the Government for the ‘preservation of its 
natural resources.’ It further provides: 

‘That the President of the United States be, and he hereby 
is, authorized and directed immediately to cause suit to be 
instituted and prosecuted for the annulment and cancella¬ 
tion of the said leases and contract and all contracts inci- 
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dental or supplemental thereto; to enjoin the further ex¬ 
traction of oil from the said reserves under said leases or 
from the territorv covered bv the same, to secure anv fur- 
ther appropriate incidental relief and to prosecute such 
other actions or proceedings, civil and criminal, as may be 
warranted bv the facts in relation to the making of said 
leases and contract.’ 


The President was further authorized to employ special 
counsel to prosecute such litigation, and in a further reso¬ 
lution instituted in the House, $100,000 was appropriated 
to cover the expenses incurred in such litigation. 

Thereafter the President, by and with the advice and 
consent of the Senate, did appoint counsel, who were duly 
sworn and took their office as special counsel to the Gov¬ 
ernment authorized by said Senate Joint Resolution 54, and 
the said counsel by bill of complaint in the District Court 
of the United States for the District of Wyoming, sued the 
Mammoth Oil Co., the holder of the lease, the Sinclair 
Crude Oil Purchasing Co., and the Sinclair Pipe Line Co., 
and applied for relief by temporary injunction and 
151 receivers, which was granted. In said bill of com¬ 


plaint it is charged in paragraph 28: 

‘In negotiating and concluding said agreement said Al¬ 
bert B. Fall and said Harry F. Sinclair, acting for and on 
behalf of the defendant Mammoth Oil Co., did fraudulently 
and covinously combine, confederate, and conspire, in the 
manner and in the acts hereinbefore set forth and other 
matters and things to defraud the United States of America: 

On) By granting said lease upon said naval petroleum 
lands in violation of law. 

‘(b) To favor and prefer said defendant Mammoth Oil 
Co. over and above other persons desirous of taking lease 
upon said lands. 

‘(c) To insure to said defendant Mammoth Oil Co. the 
valuable right to receive and take to exhaustion all of the 
oil and gas whibh might be obtained from said lands in said 
agreement mentioned. 

‘(d) To lease the said lands to said defendant Mammoth 
Oil Co. by said agreement at an inadequate, improper, and 
fraudulent consideration.’ 

And thereafter the said special counsel, acting for the 
Government made an official announcement that applica- 
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ial grand 


tion had been made for the organization of a spec 
jury in the District of Columbia, for the purpose 
ing into offenses and crimes growing out of thp circum¬ 
stances attending the execution of this lease. 

It is perfectly clear, therefore, from the 
152 of the resolution that your committee, by 


of inquir- 


language 
Reason of 


any constitutional power which it may possess or by 
virtue of the resolution under which it is acting, is not now 
engaged, nor could it be engaged in an investigation 4 with 

glits and 
on of its 


particular reference to the protection of the r 
equities of the United States and the preservat 
natural resources’; because the Senate, from ^Ihorn you 
derive your authority, has unanimously passed upon all 
questions embraced within that authorization and Exhausted 
whatever power or authority it had in the premises. It is 
further perfectly clear that the Congress and the 
have made of the whole matter a judicial question, 


jPresident 

determin¬ 


able solely by the courts of the country, and sucli question 


le United 
* criminal 


is now actually pending in the District Court of t 
States for the District of Wyoming, and whateve: 
act is claimed is about to be investigated by a special grand 
jury of the District of Columbia. With due respect to your 
committee, I claim that you are without any jurisdiction to 
question me further regarding the procurement of the lease 
or the validity thereof or any fact or circumstance pertain¬ 
ing thereto; that such an examination of me by your com¬ 
mittee would not only be clearly outside of your jurisdiction 
but would be, in effect, an examination before trial in a 
civil action between the Government and the company I 
represent, by a body of men wholly unauthorized by law 
and in a wholly unauthorized manner. Or, if your 


153 examination should be directed toward 


facts concerning fraud or corruption, your Committee 


in effect would have constituted itself a grand ju 


matter which Congress and the President, by Joiht Resolu¬ 
tion 54 have directed should be presented to the constitu¬ 
tional authorities of the country. 

I am the president of the Mammoth Oil Co. and as such 
represent all others interested in that company. I negotiated 
the lease of Teapot Dome and am responsible for those 
negotiations. Any pertinent question which your commit¬ 
tee could ask would necessarily relate to the procurement of 


eliciting: 


y as to a 
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that lease and its validity. You and the body from which 
you derive your authority have already sat in judgment 
on these questions and remitted them to courts of proper 
jurisdiction. I shall reserve any evidence I may be able 
to give for those courts to which you and your colleagues 
have deliberately referred all questions of which you had 
any jurisdiction, and shall respectfully decline to answer 
any questions propounded by your committee. 

The Chairman: Are there any further questions on the 
part of any member of the committee? Senator Adams, 
have you any further questions? 

(Xo response.) 

Mr. Sinclair, you are excused.’’ 

Whereupon, further to maintain the issues of his part 
joined, the defendant, in the absence of the jury, without 
waiving the exception heretofore noted, offered in evidence 
before the Court a certified copy of the bill of corn- 
154 plaint in the case of the United States of America 
plaintiff versus Mammoth Oil Company, et ah, de¬ 
fendant, Civil Xo. 1431, filed in the District Court of the 
United States for the District of Wyoming, on March 13, 
1924, and read from such bill of complaint as follows: 

“First, paragraph 1: 

‘Defendant, Mammoth Oil Company, is, and at all times 
herein mentioned was, a corporation organized and exist¬ 
ing under the laws of the State of Delaware, and is a citizen 
and resident of the said State, and has its principal office 
and place of business in Wilmington in said State, and is 
doing business within the State of Wyoming.’ 

Paragraph 18: 

“The said Albert B. Fall and the said Harrv F. Sinclair, 
acting for and on behalf of defendant Mammoth Oil Com¬ 
pany, at or about the commencement of the year 1922, did 
combine, conspjre and confederate to defraud the United 
States of America by the execution of a lease of the lands 
specified in paragraph 4 unto the said Harry F. Sinclair 
or a company or corporation to be named by him, and 
pursuant to said conspiracy the said Albert B. Fall and 
the said Harry F. Sinclair did do and perform sundry acts 
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and things hereinafter enumerated, in the consummation 
of said conspiracy and for the purpose aforesaid, with the 
result that the agreement and lease aforesaid was executed 
and delivered.” 

155 “Paragraph 26 of the bill of complaint [alleges: 

‘Said Albert B. Fall agreed with one Shaffer that 
he would see that said Harry F. Sinclair, or jhe defend¬ 
ant Mammoth Oil Company, for whom said Harry F. Sin¬ 
clair was acting in negotiating said lease, shoul 1 set apart 
certain of said leased lands for the benefit of said Shaffer, 
and said Albert B. Fall did arrange with saicf Harry F. 
Sinclair that as a condition of receiving said lcjase he, the 
said Harry F. Sinclair, or the said defendant for whom he 
was acting, should so set apart lands for the said Shaffer 
out of the leased lands, and said Harry F. Sinclair, in ac¬ 
cordance with his agreement and understanding with the 
said Albert B. Fall, and the said defendant, acting in ac¬ 
cordance with said understanding, did set asid^ certain of 
said lands for the said Shaffer. 7 77 

Paragraph 28: 

“In negotiating and concluding said agreement said Al¬ 
bert B. Fall and said Harry F. Sinclair, acting for and on 
behalf of the defendant Mammoth Oil Company, did 
fraudulently and covetously combine, confederate, and con¬ 
spire in the manner and by the acts hereinabove set forth, 
and other matters and things, to defraud the United States 
of America. 

(a) By granting said lease upon said naval petroleum 
lands in violation of law; 

(b) To favor and prefer said defendant Mammoth Oil 
Company over and above other persons desirous of tak¬ 
ing a lease upon said lands; 

156 (c) To insure to said defendant Mainmoth Oil 

Company the valuable right to receive and take to 
exhaustion all of the oil and gas which might be obtained 
from said lands in said agreement mentioned; 

00 To lease the said lands to said defendant Mammoth 
Oil Company by said agreement at an inadequate, im¬ 
proper, and fraudulent consideration. 77 


9—4681a 
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Thereupon, further to maintain the issues on his part 
joined, the defendant, in the absence of the jury, without 
waiving the exception heretofore noted, offered in evi¬ 
dence before the court the certificate of the Secretary of 
the Senate of the United States certifying that the first 
Session of the 68 Congress of the United States assembled 
on Monday. December 3,1923. 

Whereupon, further to maintain the issr.es on his part 
joined the defendant, in the absence of the jury, without 
waiving the exception heretofore noted, offered in evidence 
the certificate of the Secretary of the Interior showing that 
Albert B. Fall resigned as Secretary of the Interior on 
March 4, 1923. 

Whereupon, the attorney for the United States con¬ 
ceded and stipulated this as a fact established in the case 
without the necessity of proof. 

Whereupon, further to maintain the issues on his part 
mine h the defendant requested the Court to take judicial 
notice of Senate Jlint Resolution 54, approved by the 
a resident of the United States February 8, 1924, which is 
as follows: 


157 “Whereas it apuears from evidence taken bv the 
Committee on Public Lands and Surveys of the 
United States Senate that certain lease of naval reserve 
Xo. 8, in the State of Wyoming, bearing date April 7, 1922, 
made in form by the Government of the United States, 
through Albert B. Fall, Secretary of Interior, and Fid win 
Denby, Secretary of the Xavy, as lessor, to the Mammoth 
Oil Co., as lessee, and that certain contract between the 
Government of I the United States and the Pan American 
Petroleum and Transport Co., dated April 25, 1922, signed 
bv Edward C. Finnev, Acting Secretary of the Interior, 
and Edwin Denby, Secretary of the Xavy, relating among 
other things to the construction of oil tanks at Pearl Har¬ 
bor, T. TI. and that certain lease of naval reserve Xo. 1, 
in the State of California, hearing date December 11, 1922, 
made in form by the Government of the United States 
through Albert B. Fall, Secretary of the Interior, and 
Edwin Denby, Secretary of the Xavy, as lessor, to the Pan 
American Petroleum Co., as lessee, were executed under 
circumstances indicating fraud and corruption; and 
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' 

Whereas the said leases and contract were centered into 
without authority on the part of the officers purporting to 
act in the execution of the same for the United! States and 
in violation of the laws of Congress; and 

Whereas such leases and contract were made in defiance 
of the settled policy of the Government, adhered to through 
three successive administrations, to maintain in the ground 
a great reserve supply of oil adequate to the needs of 
the Navy in any emergency threatening the national 

158 security; 

Resolved, etc., That the said leases aiid contract 

159 are against the public interest and thaj; the lands 
embraced therein should be recovered ajid held for 

the purpose to which they were dedicated; and 

Resolved, further, That the President of {he United. 
States be, and he hereby is, authorized and directed im¬ 
mediately to cause suit to be instituted and prosecuted for 
the annulment and cancellation of the said leases and con¬ 
tract and all contracts incidental or supplemental thereto, 
to enjoin the further extraction of oil from the said re¬ 
serves under said leases or from the territory covered by 
the same, to secure any further appropriate incidental re¬ 
lief, and to prosecute such other actions or proceedings, 
civil and criminal, as may be warranted by the facts in re¬ 
lation to the making of the said leases and contract. 

And the President is further authorized aijd directed 
to appoint, by and with the advice and consent |of the Sen¬ 
ate, special counsel who shall have charge and control of 
the prosecution of such litigation, anything in the statutes 
touching the powers of the Attorney General jof the De¬ 
partment of Justice to the contrary notwithstanding.” 

Whereupon, further to maintain the issues on his part 
joined, in the absence of the jury, without waiving the ex¬ 
ception heretofore noted, the defendant called as a wit¬ 
ness Martin W. Littleton, who testified as follows: 

“Mv full name is Martin W. Littleton. I am a 
« 

1(>0 member of the bar of the Courts of the State of New 
York and the Federal Courts of that State and also 
a member of the bar of the Supreme Court of the United 
States; I am now and have for some time been actively en¬ 
gaged in the practice of law; have practiced my profes¬ 
sion since 1891. I served one term, ending Maxell 4, 1913, 
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as a member of the House of Representatives of the United 
States from Xew York State. While I was a Member of 
Congress I was 1 a member of the Judiciary Committee of 
the House, and during the time that I was serving as a 
me her of that committee, and other committees, T had 
occasion to examine into the powers of the houses of Con¬ 
gress respecting the matter of investigation; prior to 1924 
I had given that matter special and careful consideration.” 


Whereupon the following occurred: 


“Q. In connection with an investigation which was be¬ 
ing conducted bv the Public Lands and Surveys Com- 
mittee of the United States Senate were you at any time 
retained by Mr. Sinclair? 


Mr. Gordon: If the Court please, 1 do not want to ob¬ 
ject until your Honor hears that, but may l reserve a mo¬ 
tion to strike after lie finishes the statement, of course 


there is no jury here. 

The Court: All right, sir. I agree with you, there is 
no jury here. 

Mr. Gordon: 1 You agree that 1 may reserve the motion. 
The Court: fill right, you may reserve it. 


161 The Witness: A. I was.” 

The witness, continuing, testified: 

“I guess that I was retained about the middle of De- 
cember, 1922. I appeared with Mr. Sinclair before the Com¬ 
mittee on Public Lands and Surveys. I think my first ap¬ 
pearance with Mr. Sinclair was on the 27th of December, 
1923. Before 1 appeared as his counsel before the Com¬ 
mittee on Public Lands and Surveys I did examine Senate 
Resolution 282, which is set out in the indictment in this 
case as having been agreed to by the Senate on April 29, 
1922; I also examined and considered Senate Resolution 
294, which is Set out in tins indictment as having been 
agreed to by the Senate on June 5, 1922; after Senate Joint 
Resolution 434 was agreed to on February 5,1923, as set out 
in the indictment, I examined that resolution; I likewise 
examined Resolution 147 of the Senate, agreed to February 
7, 1924; I examined the decisions of the courts respecting 
the powers and limitation of the authority of the Houses of 
Congress while engaged in making investigations; I was 
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present with Mr. Sinclair at the hearing had c)n March 22, 
1924; I appeared before the Committee on March 21, 1924 
and asked the privilege to be heard, and was heard by the 
Committee. I have heard read the statement which was 
made bv Mr. Sinclair and submitted to the Committee on 

* i 

March 22, 1924. That statement was prepared in accord¬ 
ance with my advice to him; it was based upo^i the advice 
that I had given him: before giving him that ad- 

162 vice I had examined into the proceedings which had 
therefore taken place before the Committee on Pub¬ 
lic Lands and Surveys, which purported to be pursuant to 
the several resolutions which had been agreed to by the 
Senate. 

I was present during the time the questions were pro¬ 
pounded to Mr. Sinclair before the Senate Committee, as 
shown by the evidence offered by the Governpaent in this 
case; I was sitting beside Mr. Sinclair so that I could ad¬ 
vise him with regard to any particular question in case 
such question should arise. I was sitting beside him in front 
of the Committee. I had given him advice regarding any 
question that might be propounded to him before any ques¬ 
tion was asked him; we had discussed it. The advice I 
had given him was I had said to Mr. Sinclair that we would 
make the protest before the Committee on the 21st, if the 
Committee would hear me, calling attention, as far as we 
were permitted, to what we thought was their lack of au¬ 
thority to further question him, and that when he was called 
he would present a statement like the one which has been 
read, calling specifically the attention of the (Committee to 
the change in the situation from the times when he had 
freely appeared there and fully testified, at that particular 
time. And that if both of those failed to secure what we 
thought we were entitled to, that is, freedom frf>m examina- 
tion, and he took the stand, that T would sit alongside of 
him and would judge as best we could under the 

163 circumstances whether the questions that were pro¬ 
pounded to him were questions which related solely 

to the litigation which was already on foot, and to what 
we called the judicial questions which had been referred 
to the courts by Senate Joint Resolution 54, or whether 
those questions were ones which in some way could be re- 
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lated to legislation, which was the power conferred upon 
the Senate Cortimittee for the first time by the Resolution of 
February 7th. And that if those questions which were 
asked could be 1 seen to relate to legislation that he would be 
advised to answer them. But if they related solely and ap¬ 
parently solely to the litigation which had been referred to 
the courts by an Act of Congress, that I should advise him 
not to answer them. And we took our seats before the 
Committee, and these questions which are contained in the 
indictment were propounded, and as they came over l ad¬ 
vised Mr. Sinclair as to each question not to answer each 
of the questions that were asked, because it was my judg¬ 
ment that they did not relate to anything save the litigation, 
and I had heard the colloquy also between the Senators in 

which thev had said that thev did not wish to ask about 
% » 

anything except that; that they had no other questions ex¬ 
cept that, and I had heard that, and also judged the ques¬ 
tions on their intrinsic qualities, and I advised him not to 
answer them on that ground, and on the other grounds 
which he had read. 

I judged the questions in the light of the reso- 
lf>4 lution which I had before me, and which I had ex¬ 
amined, which undertook or purported to confer cer¬ 
tain power and authority upon this committee.” 

Whereupon the following occurred: 

“Mr. Gordon: I just want the record to show that we 
move to strike this, but I want the Court to reserve his rul¬ 
ing until he has considered the other questions, on the 
ground that it is irrelevant, and that the fact that the de¬ 
fendant followed the advice of counsel in a matter of this 
kind as to whether or not the question was pertinent, is no 
defense, as is held by the Chapman case, in 8 Appeals. 

Mr. Hoover: I understand we are not to argue the ques¬ 
tion at this time, your Honor, just that the counsel desires 
to have the record show his objection. 

The Court: Yes. 

Mr. Hoover: And the argument to come afterwards. 
That is all, Mr. Littleton, unless you desire to cross examine 
him ? 

Mr. Gordon: Xo questions. 

(Witness excused.) 
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Mr. Hoover: We close our case, if your Ehnor please, 
that is, on the question of the offers. 

The Court: On the question of what, Mr. Hoover? 

Mr. Hoover: I sav this is all we have to offer at this 

* 

time. That will be subject to the understanding that we 
had, subject to the ruling that your Honor has made that 
we make the offer at this time to your Honor, and then 
your Honor will rule as to how much, if any, of the 

165 testimony offered will be properly considered by the 
jury, in which event we will offer it to the jury. In 

the event that your Honor rules that none of it shall go to 
the jury, then it is offered to your Honor on the question of 
pertinency which your Honor undertakes to determine as a 
matter of law. 

The Court: All right. Now have you gentlemen for the 
Government any testimonv to offer at this time? 

Mr. Roberts: No, sir, in view of the offers that have been 
made we have none. 

The Court: Well, now, does any gentleman desire to be 
heard about these matters? 

Mr. Littleton: Well, we understood your Honor, that you 
would take this for your own consideration upon the point 
of pertinency as to the inquiry on that subject, and also as 
to whether it should go to the jury, or any part of it, and 
if you decide that none of it should go to the jury, and you 
decide in our favor, it would not be necessary to go any 
farther. If you decided that it should go to "he jury, such 
of it as you would permit would go. And if we decided to 
offer it for the purpose of saving the record after you had 
decided it should not go, we would make that offer to you 
in the presence of the jury for the purpose of making the 
record. I understand that with respect to such motions 
as we desire to make, which will be rather majiy, they could 
not very well be made until we get past the question 

166 as to whether it goes to the jury. 

Mr. Hoover: The next motion that we would make 
in the orderly procedure in this case would be the motion to 
have your honor direct the jury to return a verdict of not 
guilty on all of the counts of this indictment. Now in the 
course of the presentation of the argument on that motion 
we will have a number of grounds to submit to the Court. 
One of the grounds would be that there is no [evidence here 



136 


H. F. SINCLAIR VS. UNITED STATES OF AMERICA. 


upon which the Court can find that any one of the ques¬ 
tions was pertinent to any investigation that the committee 
of the Senate was entitled to conduct. And then there are 
other grounds which are matters of law which will come up 
under that motion. And we want to argue that motion at 
some length, because the matters are of considerable im¬ 
portance not only to our client, but in order that the ques¬ 
tions might be properly settled here, and therefore we would 
like to present that motion to your Honor on Monday. We 
understand your Honor is not going to hold court tomorrow. 

The Court: Xot for this case. 

Mr. Hoover: Xot for this case. Rather than to go into it 
and have to have a break in the continuity of the argument 
and have to have it go over during the week end, we would 
very much prefer, if it would meet with your Honor’s ap¬ 
proval, to have the motion taken up Monday morning. And 
then I assume that your Honor will then be ready to pass 
upon the question as to whether any part of this evi- 
167 dence will be considered by the jury, at which time 
the offer will be made, so that we will have before the 
jury that evidence, ■whatever it may be, which will be sub¬ 
ject to the motion to direct as made to the Court on Monday. 

The Court: Your case for a directed verdict could not 
be stronger than it is with the reception of all this testimony. 

Mr. Hoover: Yes. 

The Court: That is all you have got? 

Mr. Hoover: Yes. 

The Court: All right, we will do it that way unless the 
Government objects. 

Mr. Gordon: We have no objection. 

The Court: Xow suppose we should receive this state¬ 
ment that Mr. Sinclair made before he refused to answer 
the question, which refers to this bill in equity, among 
other things, and quotes the entire 28 paragraphs. Now 
if that piece ofi evidence is admitted to the jury do you also 
desire the entire bill in equity? 

Mr. Hoover:. Xo, sir, your Honor, we do not care about 
the entire bill. The significance of it as far as we are con¬ 
cerned is this. We want to have it established in this case 
that before Mr. Sinclair was called before this committee 
on March 22nd, that the Government, acting pursuant to 
Senate Joint Resolution 54, which was approved by the 
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President on February 8, 1924, had filed its bill of com¬ 
plaint in the United States District Court, and that the al¬ 
legations of that bill of complaint clearly established 
168 that all of the matters as to which thii Committee 
was authorized originally to investigate had been 
referred to the judicial tribunal. 

The Court: All right. Does not Mr. Sinclair’s state- 
ment to the Committee contain that? 

Mr. Roberts: Yes. 

Mr. Hoover: Well, it does, except in so far as I read 


paragraph 26, which relates to Shaffer. Now 


is admissible on that point. In other words, that they are 


asking Mr. Sinclair with regard to the testimon 
and the contract with Shaffer, when tliev had 


we sav that 


y of Shaffer 
sufficient in¬ 


formation about that before they interrogated dim to formu¬ 


la) 1 of com- 
bipetent and 


late the allegations of that paragraph of the 
plaint. We say that that is admissible and c(h 
relevant and material on the question of pertinency in this 
case. 

The Court: Well, then, as 1 understand you now, the ad¬ 
mission of Mr. Sinclair's statement does not make it un¬ 
desirable to take in that bill? You want them both, in 
other words ? 

Mr. Hoover: Yes, we want them both. Andjthe colloquy 
which occurred among the members of the Public Lands and 


Surveys Committee immediately before, as a 
res gestae, as showing what tliev wanted to as! 
Senator Walsh said if he could not ask him ab 
tors concerning Naval Oil Reserves he had no 


ask him. Therefore it necessarily follows from that 


169 that tliev were not asking him anythin 


part of the 
k him about, 
out the mat- 
questions to 


; about any 


legislative matters. That is our position.'' 

Whereupon, when court convened on Monday, March 14, 
1927, in the absence of the jury, the defendant moved the 
Court to instruct the jury to return a verdict of not guilty 
on each count of the indictment, upon the following grounds: 

i w 

First, there is no evidence in the case tending to show 
that the defendant was sworn as a witness (when he ap¬ 
peared before the Committee on March 22nd, |1924, or that 
he was under oath before said Committee at jtlie time the 
questions set out in the indictment were propounded to 
him. 
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Second, there is no evidence which would support a find¬ 
ing that the defendant was sworn as a witness on March 
22nd, 1924. 

Third, that at the time the oath was administered to the 
defendant on December 4, 1923, the Committee was with¬ 
out power or authority of administer an oath to the de¬ 
fendant. 

Fourth, the evidence does not show that the questions 
propounded to the defendant were adopted by the Com¬ 
mittee as it question or that the defendant, while appear¬ 
ing as a witness before the Committee, was directed bv the 
Committee to answer the questions, or any of them. 

Fifth, there is no evidence which would justify a finding 
that any of the questions set out in the indictment were 
pertinent to any matter under inquiry by the Committee 
which was within the constitutional jurisdiction of the Com¬ 
mittee. 


170 Sixth, there is no evidence which would justify a 
finding either as matter of law or matter of fact, that 
any of the questions set out in the indictment were pertinent 
to any matter under inquiry by the Committee which was 
within the constitutional jurisdiction of the Committee; 

Whereupon; the motion to direct a verdict of not guilty 
on each count of the indictment was argued at length by 
counsel for the respective parties. 

After the conclusion of the argument the following oc¬ 
curred : 


4 ‘The Court: 
moments. 


am going to excuse the jury for a few 


(Whereupon the jury retired from the court-room and the 
case proceeded without the hearing of the jury, as follows:) 

“The Court: Now, gentlemen, I have considered all of 

the matters that vou handed to me vesterdav and several 

* « •/ 

authorities that vou did not hand to me. I call your atten- 
lion to Ingraham against the United States, 155 United 
States, 434, as a case which i think has considerable bear¬ 
ing upon one aspect of this motion. 

Xow, the motion for a directed verdict of not guilty is 
denied and overruled. All of the five questions remaining 
in the case 1 hold as matter of law are pertinent to this in¬ 
quiry. 
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ffered in the 
, I am going 

oquv of the 


tatement, in 
bill, will not 


Several of the items of evidence that were o 
absence of the jury, to be submitted to the jury 
to admit to the jury. 

171 First, 1 am going to admit that coll 

Senate, but I am going to begin it a lit vie sooner to 

include matter that was offered here vesterdav bv Mr. 

*/ •• » 

Roberts, which Mr. Littleton spoke of with avidity and rel¬ 
ish, as I recall it. I do not remember the page, but it is 
half a page or more in advance of what you offered. As 
well as I can read my own notes, it begins at the top of page 
2892 and goes down to Mr. Sinclair’s statement before the 
committee. Then all of Mr. Sinclair’s statement I am going 
to admit; then I am not clear as to whether or not you 
gentlemen for the defense desire the whole cf the bill of 
complaint in the Wyoming Court to go in or not, or whether 
in view of the admission of Mr. Sinclair's g. 
which he sets out the 28th paragraph of that 
cover the situation that you have in mind? 

Mr. Hoover: May it please the Court, we yead to your 
Honor paragraphs 18, 20 and 28 of the bill of complaint, 
and those paragraphs, we submit, are cvidenc(f to go to the 
jury. 

The Court: All right. I will let it go in if 

vou want. Mr. Littleton’s oral testimonv lid 

• 

day does not seem to me to have any relev 
matter before the jury and I am going to exclude that un¬ 
less there is some part of it that you wish to offer. 

Mr. Hoover: That was offered for two purposes, if your 
Honor please: First, we claim that the matter (of wilfulness 
is in this case and that it is necessary that it Ije established 
in this case, that there was a willful refusal to answer, be¬ 
fore the witness can be found guiltv. Tn addition to 

172 that the eighth count of this indictment: alleges that 
the defendant willfully refused to produce books be¬ 
fore the committee. Now the statute provides, even as in¬ 
terpreted by the Court of Appeals in the Chapman case, 
that as to the appearance of the witness th.>re must be will¬ 
fulness shown, and the statute itself savs that a witness mav 
be found guilty if he willfully fails to appear or fails or re¬ 
fuses to produce books; so that under the eighth count of 
this indictment we say that willfulness is in this case, and 
that therefore the advice which was given to Mir. Sinclair by 


that is what 
re the other 
anev to this 
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Mr. Littleton, as shown bv Mr. Littleton's testimony offered 
to the court the other day, is admissible on that ground and 
for that reason. For both of those reasons, we offer it. 

The Court: Major Gordon, do you care to say anything 
about that? 

Major Gordon: About the eighth count, your Honor? 

The Court: Yes. 

Mr. Gordon : l do not care to sav anything about it, if your 
Honor please, until we submit a prayer on that. I do not 
think the question of willfulness is in the case at all. If it 
is 1 think it is a question of law for the Court to determine. 
The testimony or statement of the defendant that he did 
this on the advice of counsel in itself would show that what 
lie did he did: deliberately and purposely, and the court in 
the Chapman case held that that made it willful. 

The Court: If you would rather postpone anything that 
you have to say until we take up the prayers, 1 see no 
173 objection to that. But the thought that I have about 
the matter is that Mr. Sinclair is undoubtedly en- 
titled to state in this record that the position he took was 

taken under ddvice of counsel. That is in here bv his own 

* 

statement. Now, what was in the mind of his counsel when 
lie gave that advice, I do not think is material. 

Mr. Gordon: 1 think that is correct, your Honor, that that 
should be introduced, but you will remember in the Chap¬ 
man case Judge Cole permitted the defendant to testify. 

The Court: All right. If you had rather discuss it with 
1 lie prayers we will take it up then. There is no use of 
making two bites at that eighth cherry. 

Mr. Gordon: This was not on the question of willfulness. 
This was on the question of admitting the statement of Mr. 
Sinclair in evidence, in the Chapman case the court per¬ 
mitted Mr. Chapman to testify that he meant no disrespect 
to the committee, that he felt he had the right, that the ques¬ 
tions were not pertinent, that the committee was without 
jurisdiction, and that he had sought advice on the subject. 
The Court permitted that before the jury. Then when the 
court instructed the jury he told them that that was not a 
defense, and the Court of Appeals sustained that very con¬ 
tention, that it was not a defense, and that was one of the 
assignments of error. It was one of the questions that was 
argued and decided in that case. Now, what is the situa- 
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lion ! If the Court permits that statement to go to the jury, 
which is not a defense, which is not a sound reason in law, 
if the Court will have to tell them that it is not a sound 
reason in law, I respectfully submit to the Court, 

174 if the Court is going to follow the decision of the 
Court of Appeals in that respect, that the court held 

that this was not a defense but that it was evidence of his 
deliberation. 

The Court: My difficulty with your position is that you, 
in your own case, and as I thought unnecessarily, read the 
first paragraph of that statement. 

Mr. Gordon: Yes, your Honor. 

The Court: I do not think you can take the voluntary 
parts of the written statement, use so much of it as helps 
you, and then close the door to the rest of it. 

Mr. Gordon: I urged upon your Honor, at th4 Bench the 
other day, that the statement is in two parts. 

The Court: But you divided it, Major, and tjhere is the 
trouble. 

Mr. Gordon: In his answer to the question !he said “I 
refuse to answer the question on advice of couijsel, for the 
reason given,’’ and the reason was given, we submitted to 
your Honor, was not on the ground that it would tend to 
incriminate him, but he had stated in that pari; that there 
was nothing in this situation that could incriminate him 
and therefore he was not claiming his privilege. There 
wasn’t any way we could show that except by showing that 
lie made that statement himself. I cannot see the relevancy 
as to the rest of the statement if, in itself, it is irrelevant. 
It had to do with the two entirely different subjects. One of 
them was that he did not claim the privilege whi^h is vouch¬ 
safed him under the Constitution and the statute. 

175 The Court: Whether he claimed it or not, it was 
wholly on the defensive, wasn’t it? It was a privi¬ 
lege that belonged to him, whether he claimed jt or not? 

Mr. Gordon: Yes, your Honor. 

The Court: I do not think it belonged to your case. You 
have set up part of it and I do not think you can take so 
much of Air. Sinclair’s statement as helps your case and 
keep the rest of it out. I am going to admit it. 

Mr. Gordon: Then your Honor will hear us on the prayer? 

The Court: Certainly. 


I 
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Mr. Gordon: That that is not a defense, even if he did 
sav those things. 

The Court: X am afraid I do not quite understand you. 

Mr. Gordon: The mere fact that a man refuses to answer 
upon the advice of counsel is not any excuse or defense 
for his refusal, under the statute. 

The Court: Oh, if you want to be heard on that, of course 
1 will hear vou on that. 

Mr. Gordon: Do you want to hear me now on it, your 
Honor ? 

Mr. Hoover: We are not arguing prayers now. This is 
an offer of testimony and we are entitled to have it go 
before the jury or to be ruled out at this time. 

The Court: Is there anv other testimonv which vou of- 
fered that I have not referred to? 

Mr. Hoover: We offered the stipulation that Secretary 
Fall ceased to be Secretary of the Interior on March 
176 4, 1923. We offered the stipulation that the 68th 

Congress assembled on December 3rd, 1923. I think 
that is all, with the testimonv of Mr. Littleton. 

The Court: There is no question about those two stipula¬ 
tions. 

Mr. Hoover: We also offered the testimony of Mr. Sin¬ 
clair as given before the Senate Committee on October 29, 
1923. I take it vour Honor will rule that out. Your Honor 

t 

indicated vou might rule that out at the time we were dis- 

m/ tj 1 

cussing the question of pertinency. 

The Court: I do not now recall what it referred to. 

Mr. Hoover: I beg your Honor’s pardon? 

The Court: I say I remember the ruling, but I do not re¬ 
member what the matter was. 

Mr. Hoover: We offered the testimony, or the questions 
propounded to Mr. Sinclair, and the answers given by him 
on October 29th, 1923. That started the objection by the 
Government counsel. Then argument ensued which 
branched off into the broader question of pertinency, 
whether pertinency was a question of law or fact. 

The Court: If it went out at that time let it stay out now. 

Mr. Hoover: I beg your Honor’s pardon. 

The Court: If it went out then let it stay out now. 

Mr. Hoover: But there is no ruling on it, your Honor. 
Your Honor has not ruled specifically on it. I take it your 
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Honor will rule it out and we desire to note an exception 
to the ruling. 

The Court: All right. 

177 Mr. Hoover: 1 wish to say that the suggestion 
made by Major Gordon is not in accordance with the 

procedure in the trial of a law suit. We cannotj wait until 
we come to the question of prayers to discuss tlje question 
as to whether Mr. Littleton’s testimony is admissible. That 
must be submitted to the court and decided at tlie time the 
offer is made, and before the prayers are considered. 

The Court: I will rule on it now. If there is exception 
to all of Mr. Littleton’s testimony I will allow the excep¬ 
tion. 

Air. Hoover: I want to sav a word before vbur Honor 
rules on it. Major Gordon does not seem to be able to 
understand the difference between the question that he 
presents here under the eighth count of this indictment and 
the question which was presented in the Chapman case. 
In the Chapman case there was no question of a subpoena 
duces tecum. It was mcrelv a question of the witness’s 
refusal to answer, and in the Eighth Appellate cases Judge 
Morris said that this language of the statute which provides 
“that a person would be guilty of violation of the statute 
who willfully makes default either in appearance or in 
the production of books,” could not be said to apply to that 
portion of the statute which makes it an offense to fail 
or refuse to testify. The Court made that distinction in 
that case. The question which is now presented was not 
presented in the Chapman case and is not rifled by the 
Chapman case. The eighth count of this [indictment 
charges, among other things, that this defendant willfully 
refused to produce books before the Senate Corn- 

178 mittee. Therefore it comes within thai; provision 
of the statute which makes willfulness an essential 

ingredient of the crime. Willfulness being an essential 
ingredient of the crime, the advice of counsel i£ a defense 
and testimony concerning the advice of counsel is material. 

Therefore we make the offer of Mr. Sincla r’s testimony, 
as I have indicated already on two grounds, jmd I urge 
that, notwithstanding what was ruled in tin} Chapman 
case, that the Chapman case has no application to the ques¬ 
tion presented now as to the admissibility of this testimony 
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on tlio question of willfulness in failing to produce tlie 
books in accordance with what they claim was a subpoena 
duces tecum. 

That is the offer, if your Honor please. I mean Mr. 
Littleton’s testimonv given the other dav. Mr. Littleton 
has just called ray attention to the fact that I used Mr. 
Sinclair’s name inadvcrtentlv. \ intended to offer the 

ft 

testimony of Mr. Littleton. 

Mr. (Jordon: II* your Honor please, there can bo no 
question of willfulness being an element in all the counts 
charged, with the exception of the eighth count. 1 do not 
desire to have this case confused throughout bv anv ruling 
or argument on the question of willfulness. I say it has 
no place in four of the remaining counts. 1 contend it 
has no place in the eighth count, but so there will be no 
misunderstanding about it, so there mav be no confusion 
about it in the. case as presented to the jury, either in the 
argument or in the Court’s charge, I will nolle the 
179 eight- count in this indictment. 

Mr. Hoover: That leaves four. We will make the 
offer on the remaining four counts of the indictment. I 
take it that these offers of proof which are going to be 
ruled out. have: to be made in the presence of the jury? 

The Court: Yes. 

Mr. Hoover; Then we are ready to proceed whenever 
your Honor wants to call the jury in. But before doing 
that mav I get exactlv what vour Honor has ruled in re- 

ft C? ft ft 

gard to the testimonv? I have before me a volume of the 

d? ft 

testimonv before the Senate committee. Your Honor 

ft 

stated, as T understood you, that we might offer the colloquy 
which occurred on March 22nd, 1924, before the Senate 
Committee, beginning on page 2892. At what point on 
that page, your Honor? 

The Court: At the top. 

Mr. Hoover: Beginning with Senator Dill? 

The Court: No, beginning with Senator Walsh. 

Mr. Hoover: Beginning 1 ‘Senator Walsh. Mr. Chair¬ 
man.” Your Honor then said something about Mr. Little- 
tion’s statement there. Just omit that? 

The Court: No. 

Mr. Roberts: That has not been read to the jury. 

Mr. Hoover:iBeginning with ‘‘Senator Walsh” and con¬ 
tinuing with the colloquy? 
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The Court: Continuing- down to Mr. Sinclair’s own state¬ 
ment on the next page. 

Mr. Hoover: Yes. And through his statement. Now at 
the end of the testimony of Mr. Sinclair we offered 

180 this portion of it, on page 2899: 

44 The Chairman: Are there any further questions on the 
part of any member of the Committee? Senator Adams, 
have you any further questions? 

44 (No response.) ” 

And then: j 

44 Mr. Sinclair, you are excused.” 

Mr. Gordon: I object to that. That can hav^ no possible 
bearing here. 

Mr. Hoover: I will show to the Court the ihateriality of 
it. We offer it on this ground, which is one of j the grounds 
argued to the Court on yesterday on the motioh to direct a 
verdict. We claim in this case that these were not ques¬ 
tions of this committee; that they were merely the ques¬ 
tions of some of the members of the committee; that this 
evidence shows that these questions were never adopted 
by the committee and that the committee never directed 
the witness to answer the questions. On the contrary, 
they excused him without taking any action whatever after 
he had made his answer to the several questions. We offer 
it on that ground. 

The Court: Did you say something, Mr. Gordon? 

Mr. Gordon: No, your Honor, not since 5\Ir. Hoover 
finished. 

The.Court: Do you include in this present subject matter 
what is called the subpoena duces tecum? 

Mr. Hoover: No, your Honor, we do not. We do not 
offer that. We offer just what I have stated to the Court 
and nothing more on this point. 

181 The Court: Well, the whole matter se<ims to be ex- 
tremelv doubtful, but inasmuch as I have: gone into it 

m/ 7 

at all I will let it all in from the point where we began until 
Mr. Sinclair was excused. 


10—4C>Sla 
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Mr. Hoover: Xow, if your Honor please, we do not offer 
the questions and answers the Government has offered and 
proved. Me are not offering them as a part of our case. 

Mr. Gordon: I cannot see how you can split them up, 
your Honor. 

Mr. Hoover: The Government has offered those as a part 
of the Government’s case. Me are not offering what the 
Government offered in this case. Me are offering some¬ 
thing that has not been offered by the Government. 

Mr. Gordon: But you cannot split it up in that way. 

Mr. Hoover: Of course we can. Me do not need to make 
a confession here. Me have the right to offer what has not 
been offered in this case. 

Mr. Gordon: You have conceded two or three times that 
those questions were asked and he refused to answer. 

The Court: According to my memorandum we begin on 
page 2892, at the top of the page, where Senator Malsh 
asked the question, or makes a statement. Do you get that ? 

Air. Gordon: Yes, your Honor. 

Mr. Hoover: Yes, your Honor, I have that. 

The Court: Then we go entirely through that colloquy 
until we reach the statement of Mr. Sinclair on page 2894. 

Me let in the entire colloquy up to that point. Then 
182 the entire statement of Mr. Sinclair. 

Mr. Hoover: You mean the questions and answers, 
vour Honor ? Me are not offering those. 

The Court: Oh, no. He read a statement that I presume 
one of you gentlemen prepared for him. 

Mr. Hoover: I see, your Honor. Down to page 2897. It 
ends about the middle of that page. 

The Court: Yes. Xow, that is the end of that matter. 
Or did you want to make an addition to that? 

Mr. Hoover: Just what T have stated, your Honor, on 
2899. I will read it: 

“The Chairman: Are there any further questions on the 
part of any other member of the committee? Senator 
Adams, have you any further questions? 

“(Xo response.) 

“Mr. Sinclair, you are excused.” 

Me offer that for the reason T have already stated to 
vour Honor. 
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Court and 
|e record of 
[Lands and 


The Court: Well, I will admit it. 

Thereupon the jury was recalled to the court room and 
the following proceedings were had in open cjrnrt in the 
presence and hearing of the jury. 

The defendant, subject to the ruling of the 
exceptions duly noted, read to the jury from thj 
the hearing before the Committee on Public 
Surveys of the United States Senate, as follows: 

“Senator Walsh of Montana: Mr. Chairman,|the matter 
before us comes up on this record. I rehd: 

183 ‘Mr. Littleton: Mr. Chairman and gentlemen of 

the committee, Mr. Sinclair is here- 

‘Senator Walsh of Montanan (interposing): Give your 
name for the purpose of the record. 

‘Mr. Littleton: My name is Martin W. Littleton, a mem¬ 
ber of the New York bar. 

‘Senator Walsh of Montana: You are attorney for Mr. 
Sinclair ? 

‘Mr. Littleton: Yes, sir; I appear for Mr. Sin 

‘Gentlemen of the committee, Mr. Sinclair is 
here for the sixth successive time, and before th^ committee 
calls him for the purpose of continuing the testimony which 
he has given heretofore I request the privile 
senting to you gentlemen the reasons why the 
do not enjoy the right or the power to continue with his 
testimony. ’ 

So the matter before the committee is whether Mr. Sin¬ 
clair shall be called to the stand and sworn ahd interro¬ 
gated. 

Senator Dill: That is on the general power, 
understand, of this committee to call him? 

Senator Adams: The question is whether thi^ 
will assert its power. 

Mr. Littleton: Mr. Chairman, would I be out of order if 
I suggest that Mr. Sinclair is already under oatl^ before the 
committee. So when you say call and swear l^im, that is 
technically inaccurate. He has been sworn. 

184 Senator Walsh of Montana: The objection is to 
continuing his testimony, as I understand? 


Iclair. 

appearing 


ge of pre¬ 
committee 


then, as I 


committee 
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Mr. Littleton: He is on the stand now in every sense of 
the word, and the objection really is to any further ex¬ 
amination of him on the subjects involved in this resolution. 

Senator Stanfield: I would like to have this suggestion 
put before the committee in the form of a motion, in order 
that we may have an understanding of it. 

Senator Adams: I move that we proceed, Mr. Chairman, 
with the examination of Mr. Sinclair. 

Senator Bursum: Mr. Chairman, I move an amendment 

to that motion that such examination shall not relate to any 

matter now pending in the Federal court in which case Mr. 

Sinclair mav he a defendant. 

* 

Senator Dill: Mr. Chairman, that is the same thing as 
saving that he shall not be called, because the committee 
lias no interest in anything except the cases before the 
Court. 

Senator Bursum: Xot necessarilv. We mav have other 

* & 

questions. The Senator from Montana referred yesterday 
to pending legislation. There may be other matters. I do 
not mean to say that Mr. Sinclair is disqualified as a wit¬ 
ness on matters relating to pending legislation. 

Senator Dilli: Xo: but thev touch naval oil reserves and 
the leasing of reserves, and that certainly touched this 


case. 

1S5 Senator Bursum: If they are pending in court, it 
seems to me there ought not to be two courts. 

c 

Senator Walsh of Montana: 1 stated yesterday, Mr. Chair- 

man, and nobody has undertaken to contradict it, that there 

is no rule of law in anv court which excuses a man from 

* 

testifying because of matters involved in some litigation 
pending elsewhere. 

Senator Bursum: It is not pending elsewhere. It is only 
pending in one place. It is pending in the Federal court. 

Senator Walsh of Montana: That is elsewhere. That is 
some litigation somewhere else, not right before this com¬ 
mittee. A man is never excused from testifying in one 
court because lie lias litigation involving the same matter 
in some other court. 

Senator Spencer: I think Senator Walsh is entirely right 
about that. 

Senator Buitsum: I would not construe this committee 
as a court, however. 
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Senator Spencer: I think Senator Walsh is ^ntirely right 
about that. As to any question of right, thej point of the 
Senator from New Mexico, as I gather it, would not apply 
to the right of the witness to be excused because he had a 
case pending. If it had any materiality, it wbuld apply to 
our sense of fairness in trying to get from hint facts in con¬ 
nection with matters in which he was already being sued at 
our instance, but he has no right to claim exemption from 
our examination merely because he has a case pend- 
1S6 ing. | 

I suggest, Mr. Chairman, that the witiless be called, 
and the matter come up when the questions are asked. 

The Chairman: Will you state Vonr motion again, Sena¬ 
tor Bursum? 

Senator Bursum: My motion was that in the examina- 
tion the inquiry shall not relate to pending controversies 
before any of the Federal courts in which Mrj Sinclair is a 
defendant, and which questions would involve his defense. 

Senator Dill: Mr. Chairman, before that njiotion is put, 
if that motion is carried, does that preclude questions re¬ 
garding the Mammoth Oil Co. and the Sinclair companies 
and the handling of their stocks and the transactions in con¬ 
nection with them? 

Senator Bursum: Well, it relates to the cask. 

Senator Dill: Then, we should vote this question down. 

Senator Walsh of Montana: Of course we will vote it 
down. It is the same thing as the generalj proposition. 
If we do not examine Mr. Sinclair about those matters, 
there is not anything else to examine him atjout. Then I 
have not anything else that I want to examine! him about. 

Senator Stanfield: I am of the opinion tliaiJ Mr. Sinclair 
is here and that he should be called to the stapd to testify. 
He is competent to keep himself within the lights that he 
has. 

Senator Walsh of Montana: I ask for a roll call, 
187 Mr. Chairman. 

The Chairman: I will ask Senator Adams to call 

the roll. 

Senator Adams: Senator Cameron? 

Senator Cameron: What are we voting on? I would 
like to find out. We are down here so far that we can not 
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hear anything. Are we voting on the amendment of Sena¬ 
tor Bursum? 

The Chairman: Yes. 

(The roll was called by Senator Adams, and the result 
of the vote was as follows: Ayes—Senators Bursum and 
Cameron, 2: nays—Senators Spencer, Pittman, Jones of 
New Mexico, 1 Kendrick, Walsh of Montana, Adams, Dill, 
and Ladd, 8.) 

The Chairman: I desire to announce that Senator Nor- 
beck requested through his secretary this morning that I 
should make a statement to the committee to the elfect that 
if he were present he would vote in favor of Mr. Sinclair 
being called before the committee and answering the ques¬ 
tions required. He asked that as a matter of record. 

The motion occurs now on the original motion that Mr. 
Sinclair be called to the stand to give testimony before this 
committee. The secretarv will call the roll. 

(The roll was called by Senator Adams, and the result was 
as follows:—Ayes—Senators Spencer, Stanfield, Bursum, 
Cameron, Pittman, Jones of New Mexico, Kendrick, 
188 Walsh: of Montana, Adams, Dill and Ladd, 11. No 
nays.) 

The Chairman: Mr. Sinclair is called to the stand. 

Senator Kendrick: Mr. Chairman, before we proceed 
any further 1 want to sav that we at this end of the table 
have great difficulty in understanding what is going on. We 
are not infrequently prevented from hearing by at least one 
or two total eclipses, and I would like to have this arrange¬ 
ment of the table fixed so that we can all take part in the 
work of the committee. 


Testimony of Harry F. Sinclair. 

(The witness had been previously sworn.) 

(Omitting the first paragraph of statement which had 
theretofore been offered in evidence by the United States.) 

In January of last year I was called before the Manu¬ 
facturers Committee of the Senate and produced all books 
and papers called for and testified fully regarding the lease 
of Teapot Dome and the organization of Mammoth Oil Co., 
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which holds that lease. On October 28, last! past, I came 
before your committee and answered all questions put to me 
by your committee in respect to the lease of jTeapot Dome 
and the organization of Mammoth Oil Co. am} was excused. 
In the afternoon of the same day I was recalled and an¬ 
swered ail questions put to me by your committee and was 
again excused. On December 4 last past I was called again 
before your committee and answered jail questions 

189 put to me and had my auditor present, who also 
testified. I was requested to furnish fhe committee 

with certain papers and memoranda, which ivas promptly 
done. On December 27 last past I was again called before 
your committee and answered all questions put to me and 
produced all books and papers asked for by the committee. 
I was then excused until the 4tli of January, on which date 
I again appeared and answered all questions put to me by 
the committee and produced all books and papers asked 
for, and I was finally excused from further attendance. 

Thus, it appears that I have been before your committee 
at five different sessions and answered all questions and 
produced all books and papers called for, and I was finally 
excused from further attendance. I went abroad on busi¬ 
ness which had been delaved owing to the ndcessitv of mv 
attendance on your hearings, as I had a perfect right to do, 

without secrecv and without evasion. 

%/ 

When I appeared before your committee at these dates 
and answered your questions and produced all books and 
papers asked for, your committee was acting under Senate 
Resolution 282 of the Sixty-seventh Congress, which author¬ 
ized vou: 

‘To investigate the entire subject of leases upon naval 
oil reserves, with particular reference to the protection of 
the rights and equities of the United States a id the preser¬ 
vation of its natural resources.’ 

Since the date of my last appearance before your 

190 committee, and at the instance of your Committee, the 
Senate and House passed Senate Joint Resolution 54, 

which has been signed by the President. I make that 
resolution a part of this statement: 

‘Whereas it appears from evidence taken by the Com¬ 
mittee on Public Lands and Surveys of the United States 
that certain lease of naval reserve Xo. 3, ip the State of 
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Wyoming, bearing date April 7, 1922, made in form by the 
Government of the United States, through Albert B. Fall, 
Secretarv of the Interior, and Edwin Denbv, Secretary of 
the Navy, as lessor, to the Mammoth Oil Go., as lessee, and 
that certain contract between the Government of the United 
States and the Pan American Petroleum & Transport Co., 
dated April 25, 1922, signed by Edward C. Finney, Acting 
Secretarv of the Interior, and Edwin Denbv, Secretary of 
the Navy, relating among other things to the construction of 
oil tanks at Pearl Harbor, Hawaii, and that certain lease 
of naval reserve No. 1, in the State of California, bearing 
date December 11, 1922, made in form by the Government 
of the United States through Albert B. Fall, Secretary of 
the Interior, and Edwin Denbv, Secretarv of the Navv, as 
lessor, to the Pan American Petroleum Co., as lessee, were 
executed under circumstances indicating fraud and cor¬ 
ruption ; and 

‘Whereas the said leases and contract were entered into 
without authority on the part of the officers purporting to 
act in the execution of the same for the United States and 
in violation of the laws of Congress: and 
191 ‘Whereas such leases and contract were made in 
defiance of the settled policy of the Government, ad¬ 
hered to through three successive administrations to main¬ 
tain in the ground a great reserve supply of oil adequate to 
the needs of the Navv in anv emergencv threatening the 
national securitv; 

t' 7 

‘Resolved, etc., That the said leases and contract are 
against the public interest, and that the lands embraced 
therein should be recovered and held for the purpose to 
which thev were dedicated: and 

‘Resolved further, That the President of the United 
States be, and he hereby is, authorized and directed im¬ 
mediately to cause suit to be instituted and prosecuted for 
the annulment! and cancellation of the said leases and con¬ 


tract and all contracts incidental or supplemental thereto; 
to enjoin the further extraction of oil from the said reserves 
under said leases or from the territory covered by the same: 
to secure any furlher appropriate incidental relief; and to 
prosecute such other actions or proceedings, civil and 


criminal, as may be warranted bv the facts in relation to the 


making of the said leases and contract. 



H. F. SINCLAIR VS. UNITED STATES OF AMERICA. 


153 


And the President is further authorized and directed to 


appoint, by and with the advice and consent of 
special counsel who shall have charge and co 
prosecution of such litigation, anything in the statutes 
touching the powers of the Attorney General of the 
192 Department of Justice to the contrary notwithstand 
ing.’ 


the Senate, 
Introl of the 


This resolution in effect denounces the lease 


Government and the Mammoth Oil Co., of which I am presi¬ 


dent, as void because of fraud and corruption < 
of lawful authority on the part of the Secretary 
and the Secretary of the Interior to execute 
an assertion that under the ‘rights and eqn 


between the 


nd for want 
of the Navy 
it. This is 
ties’ of the 


United States the land covered by the lease of Jeapot Dome 


belongs to the United States. The resolutioi 
sorts that the lease was made ‘in defiance o 
policy of the Government, adhered to throught 


further as- 
the settled, 
three succes¬ 


sive administrations, to maintain in tin* ground a great 


the Xavv in 
tv.’ This is 


reserve supply of oil, adequate to the needs of 
anv emergency threatening the national securi 
a definite outline of the policy of the Government with re¬ 
spect to the ‘preservation of its natural resources.’ The 
resolution further declares said lease is ‘against the public 
interest and the lands embraced therein should be recovered 
and held for the purpose to which they wen* dedicated.' 
This is a further definite declaration of the policy of the 
Government for the ‘preservation of its natural resources.’ 
It further provides: 

‘That the President of the United States! 
hereby is, authorized and directed immediately 
to be instituted and prosecuted for the annulnj 
collation of the said leases and contract 
193 tracts incidental or supplemental there 

the further extraction of oil from the .4aid reserves 


under said leases or from the territory covered 
to secure any further appropriate incidental 
prosecute such other actions or proceedings, civ 
nal, as mav be warranted hv the facts in re 
making of said leases and contract.’ 

The President was further authorized to erjiploy special 
counsel to prosecute such litigation, and in a farther resolu¬ 
tion instituted in the House $100,000 was ap] 
cover the expenses incurred in such litigation!. 


be, and he 
to cause suit 
out and can- 
and all con- 
o; to enjoin 


by the same, 
Relief and to 
*il and crimi- 

lalion to the 


>ropriatcd to 
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Thereafter the President, hv and with tin* adviee and eon- 

• • 

sent of the Senate, did appoint counsel, who were duly 
sworn and took their office as special counsel to the Govern¬ 
ment authorized bv said Senate Joint Resolution 54, and the 
said counsel by bill of complaint in the District Court of the 
United States for the District of Wyoming, sued the Mam¬ 
moth Oil Co., the holder of the lease, the Sinclair Crude Oil 
Purchasing Co., and the Sinclair Pipe Line Co., and applied 
for relief by temporary injunction and receivers, which 
was granted. In said bill of complaint it is charged in 
paragraph 28: 

‘In negotiating and concluding said agreement said Al¬ 
bert B. Fall and said Harry F. Sinclair, acting for and on 
behalf of the defendant Mammoth Oil Co., did fraudulently 
and covinously combine, confederate, and conspire, 
194 in the manner and in the acts hereinbefore set forth 
and other matters and things, to defraud the United 
States of America: 


‘(a) By granting said lease upon said naval petroleum 
lands in violation of law. 

‘(b) To favor and prefer said defendant Mammoth Oil 
Co. over and above other persons desirous of taking lease 
upon said lands. 

‘ (c*) To insure to said defendant Mammoth Oil Co. the 
valuable right to receive and take to exhaustion all of the 
oil and gas which might be obtained from said lands in 
said agreement mentioned. 

‘(d) To lease the said lands to said defendant Mammoth 
Oil Co. by said agreement at an inadequate, improper, and 
fraudulent consideration.’ 


And thereafter the said special counsel, acting for the 
Government, made an official announcement that applica¬ 
tion had been made for the organization of a special grand 
jury in the District of Columbia, for the purpose of inquir¬ 
ing into offenses and crimes growing out of the circum¬ 
stances attending the execution of this lease. 

It is perfectly clear, therefore, from the language of the 
resolution that vour committee, bv reason of any constitu- 
tional power which it may possess or by virtue of the reso¬ 
lution under which it is acting, is not now engaged, nor 
could it be engaged in an investigation ‘with particular 
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reference to the protection of the rights and equities 
195 of the United States and the preservation of its 
natural resources’; because the Senate!, 
you derive your authority, has unanimously 


from whom 


passed upon 

all questions embraced within that authorization and ex¬ 
hausted whatever power or authority it had in the premises. 
It is further perfectly clear that the Congress and the Pres¬ 
ident have made of the whole matter a judicial question, de¬ 
terminable solely by the courts of the country, and such 
question is now actually pending in the District Court of 
the United States for the District of Wyoming, and what- 


investigated 
umbia. With 
u are without 
ding the pro- 


evcr criminal act is claimed is about to b^ 
by a special grand jury of the District of Col 
due respect to your committee, I claim that yoj 
any jurisdiction to question me further regar 
curement of the lease or the validity thereof or any fact 
or circumstance pertaining thereto; that suclj an examina 
tion of me bv vour committee would not only he clearlv out- 
side of your jurisdiction but would be, in effect, an examina¬ 
tion before trial in a civil action between the Government 
and the company 1 represent, by a body of men wholly un¬ 
authorized by law and in a wholly unauthorized manner. 
Or, if vour examination should be directed tojward eliciting 
facts concerning fraud or corruption, your committee in 
effect would have constituted itself a grand I jury as to a 
matter which Congress and the President, by Joint Resolu¬ 
tion 54 have directed should be presented to the 
196 constitutional authorities of the count re. 

I am the president of the Mammoth Oil Co. and as 
such represent all others interested in that company. I 
negotiated the lease of Teapot Dome and am responsible 
for those negotiations. Any pertinent question which your 
committee could ask would necessarily relate to the pro¬ 
curement of that lease and its validity. You and the body 

from which vou derive vour authoritv have alreadv sat 
%/ + • | • 

in judgment on these questions and remitted t|hem to courts 
of proper jurisdiction. I shall reserve any evidence I may 
be able to give for those courts to which you and your col¬ 
leagues have deliberately referred all questions of which 
you had any jurisdiction, and shall respectfully decline to 
answer any questions propounded by your committee.” 
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“The Chairman: Are there any further questions on the 
part of any member of the committee? Senator Adams, 
have you any further questions? 

(No response.) 

Mr. Sinclair, you are excused." 


Whereupon, subject to the ruling of the Court the de¬ 
fendant read! to the jury paragraphs 1, 18, 26 and 28 of 
the bill of complaint in the case of United States v. The 
Mammoth Oil Company et al., filed in the United States 
District Court for the District of Wyoming on March 13, 
1924, which had previously been read to the court and is not 
now here repeated. 

Whereupon, subject to the ruling of the Court the de¬ 
fendant read to the jury the stipulation entered into 
197 between counsel for the respective parties during 
the trial that the 68th Congress of the United States 
assembled, and the first session of that Congress began, 
on Monday, December 3, 1923. 

Whereupon, subject to the ruling of the Court the de¬ 
fendant offered and read to the jury the stipulation entered 
into between counsel for the respective parties during the 
trial that Albert B. Fall resigned as Secretary of the In¬ 
terior on March 4, 1923. 

Whereupon, the defendant offered and read to the jury 
Senate Joint Resolution No. 54, Approved February 8, 
1924. 


Whereupon, the defendant, further to maintain the issues 
on his part joined, offered to prove the facts stated in the 
testimony given by Martin W. Littleton as a witness for 
the defendant, testifying before the Court in the absence 
of the jury, to which offer the attorney for the United 
States objected, and upon the objection being sustained by 
the Court, the defendant duly noted an exception, which 
exception was entered upon the minutes of the Court. 

Whereupon, the defendant further to maintain the issues 
on his part joined, offered in evidence the testimony given 
by the defendant Harry F. Sinclair before the Senate Com¬ 
mittee on Public Lands and Surveys, October 29, 1923, 
which had previously been offered before the Court in the 
absence of the jure, to which offer the attornev for the 
United States objected, and upon the objection being sus¬ 
tained by the Court, the defendant duly noted an exception 
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to the action of the Court, which exception was en- 

198 tered upon the minutes of the Court. 

Whereupon, the following occurred: 

Mr. Hoover: Then, if your Honor please, we renew be¬ 
fore the jury the motion which we made to you]* Honor out 
of the presence of the jury, and the motion is based upon 
the reasons which were presented to the Court in the argu¬ 
ment on the motion. 

The Court: I overrule your motion. 

Mr. Hoover: And we note an exception to the ruling of 
the Court. Then we desire to note an exceptioii to the rul¬ 
ing of the Court, first in holding that the question of perti¬ 
nency is one of law for the Court to decide, ajud secondly 
we note an exception to the ruling of the Coui)t in finding 
that the four questions remaining in this indictment are per¬ 
tinent. 

The Court: All right, sir. You have your exceptions to 
both rulings. 

Thereupon the defendant rested his case. 

Whereupon, the defendant prayed the Courtj to instruct 
the jury as follows: 

Defendant's Prayer No. 1. 

The jury are instructed, as a matter of law, that upon 
the whole evidence their verdict in this case piust be not 
guilty. 

Denied. Ex. 

• ■ »«**. ««w »«. . • 

Defendant's Prayer No. 2. 

The jury are instructed, as a matter of law, that upon 
the whole evidence their verdict on the first count of the 
indictment in this case must be not guiltv. 

Denied^ Ex. 

199 Defendant's Prayer No. 3. 

The jury are instructed, as a matter of law, that upon 
the whole evidence their verdict on the second count of the 
indictment in this case must be not guilty. 

Withdrawn. 
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Defendant's Prayer No. 4. 

The jury are instructed, as a matter of law, that upon 
the whole evidence their verdict on tlie fourth count of the 
indictment in this case must be not guilty. 

Denied. Ex. 


Defendant’s Prayer No. 5. 

The jury are instructed, as a matter of law, that upon the 
whole evidence their verdict on the fifth count of the indict¬ 
ment in this case must be not guilty. 

Denied. Ex. 


Defendant’s Prayer No. 6. 

The jury are instructed, as a matter of law, that upon 
the whole evidence their verdict on the eighth count of the 
indictment in this case must be not giplty. 

Withdrawn. 


Defendant’s Prayer No. 7. 

The jury are instructed, as a matter of law, that upon 
the whole evidence their verdict on the ninth count of the 
indictment in this case must be not guilty. 

Denied. Ex. 


Defendant’s Prayer No. 9 

The court instructs the jury that every presumption of 
law is in favonof the innocence of the defendant, and that, 
in order to convict him of the offense charged in the in¬ 
dictment, every fact necessary to constitute such 
200 offense must be proven beyond a reasonable doubt; 

and, if the jury entertains any reasonable doubt 
upon any single fact necessary to constitute the offense, it 
is their duty to give the defendant the benefit of such doubt 
and render a verdict of not guiltv. 

Denied. 
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Defendant’s Prayer No. 10. 


By the term “reasonable doubt/’ as used in tfie instruc- 
tions, is meant that state of the case which, after the entire 
comparison and consideration of all the evidence in the 
case, leaves the minds of the jurors in that condition that 
they cannot say they feel an abiding conviction, to a moral 
certainty, of the truth of the charge,—a certainty that con¬ 
vinces their understanding and satisfies their reason and 
judgment. 

D. Ex. 

Defendant’s Prayer No. 13. 

The jury are instructed that in considering the evidence, 
if any act done or thing said by the defendant is as sus¬ 
ceptible of an innocent as of a wrongful construction, then 
it is their duty to give to any such act or statement an 
innocent construction. 

Denied. Ex. 

Defendant’s Prayer No. 14. 


The jury are instructed that, unless the prosecution has 
proved that the defendant refused willfully to answer the 
questions set forth in the indictment, they must find him not 
guilty. 


Denied. 

201 Defendant’s Prayer No. 15. 

The jury are instructed that, before they can find the 
defendant guilty, they must find from the evidence, beyond 
a reasonable doubt, that the defendant, Harry F. Sinclair, 
was summoned as a witness to testify before the commit¬ 
tee of the Senate, acting under resolution passed by the 
Senate, and that he appeared before said committee in the 
District of Columbia and was there sworn as a witness, 
and that during his examination as such witness there was 
propounded to him one or more of the questions set out in 
the indictment as having been propounded to him, and that 

I 
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such question or questions propounded to him was or were 
pertinent to the inquiry which the said committee was au¬ 
thorized to conduct bv the resolution under which the said 

•r 

committee was acting*, and that he willfully refused to an¬ 
swer said questions or any of them. 

Denied. 


Defendant's Prayer No. 16. 

The jury are instructed that, even though they find from 
the whole evidence that the defendant was summoned as a 
witness before the committee of the Senate as alleged in 
the indictment, that he was sworn as such witness, and that 
one or more of the questions set out in the indictment were 
propounded to him, and that he refused to answer any or 
all of said questions, nevertheless, before they can find the 
defendant guilty of the offense charged in the indictment, 
they must find that the said questions, or some one of them, 
were pertinent to the inquiry which the said committee was 
authorized to conduct under the resolution under 
202 which thev were acting. 


Denied. 


Defendant’s Prayer No. 17. 

The jury are instructed that, even though they find from 
the whole evidence that the defendant was summoned as a 
witness before the committee of the Senate as alleged in the 
indictment, that he was sworn as such witness, and that one 
or more of the questions set out in the indictment were pro¬ 
pounded to him, and that he refused to answer any or all of 
said questions, nevertheless, before they can find the de¬ 
fendant guilty of the offense charged in the indictment, they 
must find that the said questions, or some one of them, were 
pertinent to the inquiry which the said committee was au¬ 
thorized to conduct under the resolution under which they 
were acting, and that the refusal on the part of the defend¬ 
ant to answer said question or questions was willful. 

Denied. 

Defendant’s Prayer No. 18. 

The jury are instructed that any witness summoned to 
appear before a committee of the Senate rightfully may re- 
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fuse to answer any question where the bounds of the power 
of the committee are exceeded, or where the questions are 
not pertinent to the matter under inquiry; and :hat before 
the jury can find a verdict of guilty in this case they must be 
satisfied beyond a reasonable doubt that the questions pro¬ 
pounded to the defendant as set out in the indictment were 
within the bounds of the authority of the committee, and 
that they were pertinent to the inquiry which the 
203 committee was authorized to make. 

Denied. 


Defendant’s Prayer No. 19. 

The jury are instructed that any witness appearing be¬ 
fore a committee of the Senate rightfully may refuse to 
answer any question which is not pertinent to any matter 
which the committee is authorized to investigate, and that 
before they can find a verdict of guiltv in this case thev 
must be satisfied beyond a reasonable doubt that one or 
more of the questions propounded to the defendant as set 
out in the indictment was or were pertinent to such an 
inquiry. 

Denied. 

Defendant’s Prayer No. 20. 

The jury are instructed that it is an essential ingredient 
of the crime charged in the indictment to establish that one 
or more of the questions propounded to the defendant was 
or were pertinent to the matter under inquiry; and that the 
burden of proof is upon the government to affirmatively 
establish the pertinency of said question or questions, to 
the satisfaction of the jury beyond a reasonable doubt. 

Denied. 

Defendant’s Prayer No. 21. 


The jury are instructed that the defendant Sinclair had 
a lawful right to decline to answer any question or questions 


which was or were not pertinent to the inquiry which the 
committee was authorized to make; that, in determining 


11—4681a 
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whether such question or questions was or were 
204 pertinent to such inquiry, the defendant Sinclair 
had a right to seek and obtain the advice of counsel; 
and that, if the defendant Sinclair did so seek and obtain 
the advice of counsel, who advised him that the question or 
questions was or were not pertinent to the inquiry which 
the committee was authorized to make, and, under such ad¬ 
vice, exercised his right to decline to answer the question 
or questions on the ground that they were not pertinent, 
then, under the'evidence in this case, the verdict must be 
not guilty. 

Denied. Ex. 


Defendant's Prayer No. 22. 


The jury are instructed that, if they find from the evi¬ 
dence that, before or at the time the defendant appeared 
before the Senate committee as alleged in the indictment, 
he sought and obtained the advice of counsel as to whether 
he rightfully might refuse to answer any questions which 
might be propounded to him by said committee; that he 
was advised by counsel that he rightfully might so refuse; 
and that, acting honestly upon the belief that he might so 
rightfully refude upon the advice of counsel; and did so 
refuse to answer the questions set out in the indictment, 
then the jury are instructed that their verdict should be not 
guilty. 

Denied. Ex. 


Defendant’s Prayer No. 23. 

The jury are instructed that the instructions given them 
by the court are for their guidance and the application of 
principles of law to the facts as the jury may find 
205 them, but that the jury are the sole and exclusive 
judges of the credibility of witnesses and of the truth 
and weight of all evidence given in the trial and the infer¬ 
ence and deductions to be drawn from said evidence. 

G. Denied. Ex. 


Defendant’s Prayer No. 24. 

The jury are instructed that if they find from the evi¬ 
dence that the defendant was advised by counsel, who was 
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familiar with the matters and things which were the subject 

of the inquiry by the committee of the Senate, that he might 

rightfully refuse to answer any questions prqpounded by 

said committee which exceeded the bounds of its authority 

• 

or were not pertinent to any inquiry which said committee 
was authorized to conduct, and that the defendant, relying 
upon such advice and acting in good faith, declined to 
answer the questions propounded to him, as set out in the 
indictment, then their verdict must be not guilty. 

Denied. 

Defendant’s Prayer No. 25. 

The jury are instructed that the only legitimate object 
that the Senate could have had to order the investigation 
by the Committee on Public Lands and Surveys was to aid 
the Senate in legislating, and that the defendant Sinclair, 
when called as a witness before said committee, was onlv 
required to answer such question or questions as would aid 
the Senate committee or the Senate in formulating and 
enacting legislation, and that, if the Senate committee saw 
lit to propound collateral, irrelevant, immaterial or imperti¬ 
nent questions to the witness Sinclaire, which ques- 
206 tions the said Sinclair refused to answer, he would 
not be guilty of a violation of the statute as charged 
in the indictment, and their verdict must be not guilty. 

Denied. 

Defendant’s Prayer No. 26 

The jury are instructed that a witness appearing before 
the Senate committee would not in law be required to an¬ 
swer a question relating to a matter which was beyond the 
bounds of the power of the committee to investigate; and 
that, if you believe from all the evidence in ijhe case that 
the question or questions propounded to tlie defendant 
Sinclair, while a witness before the Senate dominittee on 
Public Lands and Surveys, was or were a question or ques¬ 
tions beyond the power or the authority of the committee 
as delined in the resolution under which it wai acting, then 
you must find the defendant not guilty. 

Denied. 
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Defendant’* Prayer No. 27 

You are instructed that vou must find bevond a reason- 

• • 

able doubt that the committee, when the questions were 

propounded to the defendant Sinclair as a witness, was 

acting under and bv authoritv dulv conferred by the Sen- 

• • • • 

ate upon it: and that, if you find it was not acting under 
authoritv duly conferred by the Senate at the time one or 
^ore of the onestions set out in the indictment were pro¬ 
pounded to the witness Sinclair, then you must find a ver¬ 
dict of not guilty. 

Denied. 


207 Defendant's Prayer No. 28. 

The iurv are instructed that, unless thev are satisfied 
beyond a reasonable doubt that the Committee on Public 
Lands and Survievs was acting under the authoritv of the 
Senate of the Tinted States duly conferred upon it: that 
the questions propounded to the defendant Sinclair were 
within the bounds of the authority of the committee: 1 hat 
before bavins: any questions put to him by said committee 
the defendant was duly summoned to appear before said 
committee, was sworn by a member of said committee who 
was duly authorized to administer an oath: that one or 
more of the questions set out in the indictment were pro¬ 
pounded to the defendant Sinclair, and that he refused to 
answer one or more of said questions, then their verdict 
must be not guilty. 

Denied. 


Defendant’* Prayer No. 29 


The jury are instructed that the question propounded as 

set forth in the first count of the indictment was as follows: 

‘Senator "Walsh : Mr Sinclair. T desire to interrogate you 

about a matter concerning which Ihe committee had no 

knowledge or reliable information at anv lime when vou 

• • 

had heretofore armeared before the committee and with 
tr» vou must then have had knowledge. T 

fo flic tesfimonv given by Mr. Bonfils concerning a 
contract that you made with him touching the Teapot 1 
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Dome. I wish you would tell us aboijt that.’ And 
208 that, in considering this, the first, count of the in¬ 
dictment the jury are instructed thaf: if they find 
that said question called upon the witness tcj tell the com¬ 
mittee about the testimony given by Mr. Bonlils at a pre¬ 
vious hearing before the committee, then the 
not pertinent to the matter under inquiry 
must find a verdict of not guilty on this, t|ie first, count 
of the indictment 


question was 
and the jury 


Denied. 


Defendant’s Prayer No. 30 


The jury are instructed that the question propounded 
as set forth in the fourth count of the indictment was as 
follows: 

“Senator Walsh of Montana: Since yo\i 
stand last Mr. John C. Shaffer told us about 


between yourself and Secretary Fall, under which Mr. 


Shaffer was to receive from you a certain 


portion of the 


territorv covered bv the lease which you secured for the 

%/ %/ V 


Mammoth Oil Co. Will you tell us about 


were on the 
an agreement 


that matter ? 
unt of the in- 


and that, in considering this, the fourth, co 
dictment, the jury are instructed that if they find that this 
question was in fact intended to elicit information from 
the witness as to his knowledge of the testim 
theretofore been given by John C. Shaffer Jt hearings be 
fore said committee, then the question was! not pertinent 
to the matter under inquiry and the jury must find a ver¬ 
dict of not guilty as to this, the fourth, count of the indict¬ 
ment. 


Denied. 


209 


Defendant’s Prayer No. 31. 


The jury are instructed that the question propounded 
as set forth in the eighth count of the indictment was as 
follows: 

‘Senator Walsh of Montana: The Commntee is still de¬ 
sirous, Mr. Sinclair, of examining the books of the TTyvas 
Corporation. Are you prepared to produce those books?' 
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and that in considering this, the eighth, count of the in¬ 
dictment the jury are instructed that, if they find that this 
question did not call for the production of the hooks and 
papers, then the question was not pertinent to the matter 
under inquiry, and the jury must find a verdict of not 
guilty as to this, the eighth, count of the indictment. 

D. Withdrawn. 

Defendant's Prayer No. 32 

The jury are instructed that the question propounded 
as set forth in the ninth count of the indictment was as 
follows: 

‘Senator Adams: Mr. Sinclair, 1 believe in an earlier 
hearing you testified, in answer to a question, that you had 
in no way, and none of your companies had in any way, 
given or loaned anvthing to Secretarv Fall. Is that cor- 
rect ?’ 

and that in considering this, the ninth, count of the indict¬ 
ment the jury are instructed that, if they believe that this 
question was merely intended to elicit from the witness the 
fact as to whether he had testified in a certain manner and 
to a certain fact or facts at a previous hearing of the com¬ 
mittee, then the question was not pertinent to the matter 
under inquiry, and the jury must find a verdict of 
210 not guilty as to this, the ninth, count of the indict¬ 
ment. 

I). 

Defendant's Prayer No. 33. 

The jury are instructed that, in considering what was 
intended by the questions contained in the first, fourth, and 
ninth counts of the indictment, they shall approach the 
consideration of said questions having in mind that the de¬ 
fendant is presumed to be innocent of the offense alleged 
in the indictment; and, if the interpretation of the meaning 
of any one or more of said questions can be reasonably rec¬ 
onciled upon the hypothesis of the innocence of tine de¬ 
fendant, then they are instructed that it is their duty to 
adopt that hypothesis and return a verdict of not guilty as 
to each of said counts of the indictment. 


D. 


I 
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211 


Defendant’s Prayer No. 34. 


If the jury find that Albert B. Fall ceased to be Secre¬ 
tary of the Interior on March 4, 1923, and that during the 
months of November and December, 1923, he was not Sec¬ 
retary of the Interior, then they are instructed that the ques- 
tion propounded to the defendant, as set out in the fifth 
count of the indictment, was not pertinent to any inquiry 
that the Committee on Public Lands and Surveys of the 
Senate was authorized to conduct, and their verdict should 
be not guiltv on the fifth count. 

D. 

Whereupon, after argument, the Court severally denied 
each of the foregoing prayers and to the actioij of the Court 
in denying the said prayers the defendant duly noted an 
exception as to each of said prayers, which said exception 
was noted upon the minutes of the Court. 

Whereupon, the Court charged the jury as follows: 

Charge to the Jury . 

The Court (Mr. Justice Hitz): Gentlemen of the Jury, I 
have granted two prayers, as they are called, which are 
nothing but requests for instructions by the Court. I have 
granted two of them here at the request of the defendant 
and thev have been conceded bv the Government to state 
the law in the case, or such aspects of the qiw as are re¬ 
ferred to in these prayers. 


4 4 The jury are instructed that the law pre$ 
fendant to be innocent of the offense charged 
ment, and this presumption attends him dur 
case unless and until it is overcome bv evidencl 
fies the minds of the jury beyond a rea 
212 that the defendant is guiltv.” 

“The jury are instructed that the or 
purpose of the indictment in a criminal casq 
the defendant of the nature and cause of t 
against him; that it does not amount to evident 
defendant in this case in anv degree whatever! 


umes the de¬ 
in the indict- 
ng the whole 
|e which satis- 
onable doubt 


ly object and 
is to inform 
tie accusation 
e against the 
and that the 
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only purpose for which it can he considered by the jury 
is to determine the charge of which the defendant is ac¬ 
cused.” 

Now, while those requests were submitted by the defend¬ 
ant and conceded by the Government, they are allowed and 
announced by the Court, and the instructions that the Court 
gives the jury are not mere matters of advice, which is 
what T understood one of the counsel to call them, but they 
are the law of this case and they govern you and they gov¬ 
ern me. 

Now, of my own motion I have prepared three written 
items of instructions, which I will now read you: 

“The Court charges you that the law presumes the de¬ 
fendant innocent until proven guilty beyond a reasonable 
doubt. 7 7 

These matters are more or less a repetition. 

“That if you can reconcile the evidence before you upon 
any reasonable hypothesis consistent with the defendant’s 
innocence you should do so, and in that case find him not 
guilty. 

“You are further instructed that you cannot find a de¬ 
fendant guilty unless from all the evidence you believe him 
guilty beyond a reasonable doubt, and a reasonable doubt 
is a doubt based on reason and which is reasonable in 
213 view of all the evidence, and if after an impartial 
comparison and consideration of all the evidence you 
can candidly say that you are not satisfied with the de¬ 
fendant’s guilt then you have a reasonable doubt. But if 
after such impartial comparison and consideration of all 
the evidence you can truthfully say that you have an abid¬ 
ing convictioni of the defendant’s guilt, such as you would 
be willing to act upon in the more weighty and important 
of your own affairs, then you have no reasonable doubt.” 

Can you hear what 1 say, gentlemen? Do T speak loud 
enough? 

(Several members of the jury answered “Yes.”) 

The Court: “The Court instructs you that the only ques¬ 
tions submitted for your consideration are as follows: 
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Whether the defendant was summoned as charged in the 
indictment, whether he appeared before this) committee in 
Washington as charged in the indictment, whether he was 
sworn as charged, whether questions set forth in the first, 
fourth, fifth and ninth counts of the indictment were put to 
the defendant, and whether the defendant Refused to an¬ 
swer those questions or any of them. 

The Court charges you that if you find from the evi¬ 
dence that the defendant was summoned as charged in this 
indictment, that he was sworn as charged, that the ques¬ 
tions set forth in the first, fourth, fifth and l^inth counts of 
the indictment were put to the defendant, ajid that he re¬ 
fused to answer the questions, then it is yoqr duty under 
the law to find him guiltv under said counts. 

214 “The court further charges you that the reasons 
which may have prompted the defendant in refusing 
to answer the questions, if you find that he did refuse to 
answer anv or all of them, are not to be considered by vou. 
If you find that the defendant refused to answer the ques¬ 
tions or any of them, the law presumes tlnjt he then de¬ 
cided to take the consequences that might fellow from his 
refusal, and whether the defendant honestly believed that 
he had the right to refuse to answer the questions, if you 
find from the evidence that he did refuse, whether his be¬ 
lief was based on his own judgment or the judgment of his 
attorney, is immaterial and not to be considered or decided 
by you.” 

Now, gentlemen, those are all the written instructions that 
I will bother you with. This is the first case in which you 
have sat as a jury in this Court. It may be the first case in 
which many of you have ever sat as a jury, and on that ac¬ 
count it may be in order for me to make a few general ob¬ 
servations to you. 

Where a judge and a jury enjoys the benefit of the as¬ 
sistance for several days of very eminent and distinquished 
counsel on both sides of the case, it sometimes gets verv 
difficult to see the woods for the trees; but yojir part of this 
ease is short. Under the principles of practice and pro¬ 
cedure and law which makes you and me sitting here to¬ 
gether a court, all questions of law are to be decided by the 
judge and all questions of fact are to be decided by the jury, 
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and neither branch of the tribunal can avoid the re- 

215 sponsibility that that gives you; T cannot and you 
cannot, and neither branch of the tribunal can invade 

the domain of the other. 

When I say that you have got to decide these four 
questions—whether Sinclair was summoned as a matter of 
fact, whether he appeared as a matter of fact, in Washing¬ 
ton; whether he was sworn as a matter of fact, whether he 
was asked these questions and refused to answer them you 
are concerned only with the matters of fact that are in¬ 
volved in those questions. Did lie in Xew York get the 
command of the Senate committee to appear here as a 
matter of fact? Did he appear here? When he appeared 
did one of the Senators—I have forgotten which one— 
or some officers of that committee, administer to him an 
oath? And did he then and there proceed to give certain 
testimony, and later when he was recalled again refuse to 
give certain tostimonv? 

Whether the officer who served him in Xew York had 

legal autlioritv to serve him, whether the official who 

swore him, if you find from the evidence that lie was 

served bv an officer and that he was sworn bv an offi- 
•' * 

cial, whether the officer in Xew York or the Senator in 
Washington had legal autlioritv to serve him and to ad- 
minister the oath to him, are not questions which you are 
called upon to decide. They are troubles which must be 
decided elsewhere. The questions which you have got to 
decide, as I said to you before, are these four, and when 
you go out vou have to elect a foreman to announce what 
your verdict is, and when you return you will be asked by 
the Clerk whether vou find the defendant to be guiltv 

216 or not gfuilty upon the first of these four counts that 
are left, and upon the second and upon the third and 

upon the fourth, and you will answer with respect to each 
one, and your answer with respect to one does not neces¬ 
sarily carry the same answer with respect to the others. 

There were ten counts and there were ten series of 
questions, or 'questions, set out in this indictment as it 
wac tiled in the court. Only four of the ten have survived 
the road up to this point, and you are only called upon to 
answer with respect to those four. 
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and it is the 
gets there, 
the reasons 


Now, there is evidence in the case tending] to show that 
these things occurred. It is the function <j)f the Judge 
to say what shall go into the scales of justice 
duty of the jury to say what it weighs when it 
You are not concerned in the least with 
which animated Mr. Sinclair in the refusal that he made, 
if you find from the evidence that he did refuse. He is 
not charged here with such an offense as requires the jury 
to go behind the findings of the facts. There are such 
crimes known to the law where a jurv must not onlv find the 
facts involved, but the state of mind with whi<ph those facts 
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:ind of a case, 
e and of the 
ir as a felon. 

not charged 
kou bring in, 


were conceived and formed. This is not that!) 

One of the counsel spoke of the charge he 
possible verdict here as branding Mr. Sincla 
That is a misconception of the situation. He i 
here with anv felonv, and the verdict that 

if it should be guilty, does not brand hjm as a felon, 
217 which was the argument, and the punishment which 
might follow such a verdict is not punishment that 
would go to a felon convicted of a felonv. The charge 
against him is a misdemeanor and nothing else. 1 sav vou 
are not concerned with anvthing bevond the facts. 

There is evidence in the case tending to show that the 

position which he took before that committee he took 

under the advice of counsel. The charge aij 

technically called contempt, and it consists 1^ 

leged disobedience to a lawful order, and it involves no ele- 

the ordinarv 
•• 

intent. But 


‘•allist him is 
ere of an al- 


ment of contempt in the sense of contumacy ini 
sense of the word, or necessarily evil mind oil 
he asserted a right there, and he says according to this tes- 
timony which is before vou that he did it under the advice 
of counsel. 

Now, it is perfectly possible for a man to follow the ad¬ 
vice of learned and competent counsel and land in jail, just 
as it is possible for a man to follow the advice of learned 
and competent physicians and land in a cemetery: but that 
is neither here nor there, so far as your duty and mine is 
concerned. 

Of course, in dealing with these questions, you cannot 
be affected by any prejudice against Mr. Sinclair or any 
sympathy for Mr. Sinclair. This room is no place for 
either. The fact that in this oil scandal that Mr. Little- 
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ton talks about Mr. Sinclair's name lias been mentioned 
has not absolutely nothing to do with this charge or your 
duty with respect to it, any more than this indictment has. 

The presumption that he is innocent of this par- 
218 ticular charge survives that indictment, and it sur¬ 
vives any participation in the matters referred to 

about this oil scandal which vou mav have heard about. As 

* * 

he sits there he is presumed to be innocent of this particular 

crime until the evidence satisfies vou bevond a reasonable 

* 

doubt to the contrary. The fact that he is the president of 
an oil company, and the fact that gasoline is an expensive 
commodity, which of course most of us use, of course must 
not weigh with you. You have got to decide it wholly upon 
the evidence and not hi ns: else. 

Has either side anv suggestions vou desire to make at 
this point? 

Mr. Hoover: I have some exceptions 1 desire to make to 
vour Honor's charge. 

The Court: I have no doubt you have, but 1 am not ask¬ 
ing for those at this time. 

Mr. Hoover: I think we are entitled to have the Court 
recite to the jury our prayer, No. 11. although we read it in 
the course of the argument. 

The Court: You read it twice. If vou want me to read 


x l- 


Mr. Hoovdr (interposing) : I want you to read it at this 
time, because- 

The Court 1 (interposing) : I think you are entitled to have 
it read, but Ido not think you are entitled to argue about it. 
I haven’t got it. I think 1 gave it to Mr. Littleton. 

Mr. Hoover: i have a copy of it here (handing paper to 
the Court). 

219 The Court: Here is another request that was made 
by the Defendant and granted by the Court: 

“The jury are instructed that under the law the jury are 
the sole and exclusive judges of the facts of the case, of 
tlie credibility of the witnesses, of the weight of the evi¬ 
dence and the inferences which are to be drawn from the 
evidence, and that the question of whether or not, upon a 
consideration of all the evidence in this case and of the 
inferences drawn from such evidence, this defendant is 
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guilty or not guilty of the charge made against him in the 
indictment, is a question which the jury alonfe have the 
power to decide.” 

Thereupon, at the conclusion of the charge of: the Court 
the following occurred: 

Mr. Hoover: May I make a suggestion? jj have this 
suggestion to make the Court, and I think it should be made 
at this time. I do not think your Honor went ab far as we 
are entitled to have the jury instructed on the Question of 
reasonable doubt. I do that in order that your Honor may 
be advised of our situation before we note aij exception, 
and I ask your Honor to give to the jury prayer No. 10 
on the subject of reasonable doubt. 

The Court: I won’t do it, and I will give you an excep¬ 
tion. 

Mr. Hoover: Shall 1 state my exceptions now? 

The Court: I think von have got it sufficientlv. You offer 
the prayer and I allow the exception. 

Air. Hoover: That is all right, but I mean shall I 
220 make my exceptions to the balance of the charge at 
this time? 

The Court: Have von gentlemen anv suggestions to make 
(speaking to counsel for the Government)? 

Air. Gordon: No. 

The Court: Yes. You might as well take your exceptions 
now. 

Air. Hoover: A r ery well. AVe desire to except to the 
charge of the Court wherein the Court takes fr^m the jury 
the question of determining whether any of theie questions 
were pertinent to the inquiry, and the ground for that ex¬ 
ception is that it thereby deprives us of the righ^; of trial by 
jury as to that essential ingredient of the crinje which we 
are entitled to under the Constitution. 

AVe except to the charge of the Court in telling the jury 
that the jury are only to determine these four matters of 
fact, namely, whether he was summoned, whether he ap¬ 
peared, whether he was sworn, whether questions were put 
to him and he refused to answer. 

Then, in one of the written instructions [which your 
Honor read to the jury, in which you told the jury that they 
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wore not concerned with the reasons which prompted the 
defendant to decline to answer the questions before the 
Senate committee, that was not to he considered b ytlie jury. 

Then your Honor tells the jury further that in doing so 
he took the consequences, it made no difference whether he 
honestly refused, and that all of these matters were im¬ 
material. We except to that portion of your Honor’s 
221 charge. 

We also except to that portion of your Honor’s 
charge wherein von charged the jurv that they were not 
concerned with how he got the command from the Senate 
to appear before the committee. 

Also we except to that portion of the charge which deals 
with the question as to whether the witness was sworn by 
any person who was authorized to administer an oath. 

Your Honor concluded that portion of the charge by 
saying to the jury that those are questions that you have 
nothing to do with, or words to that effect. 

Then your Honor again used the language that the jury 
was not concerned in the least as to his reasons, and we 
except to that portion of the charge. 

We also except to that portion of the charge wherein 
your Honor, in a later part of the charge, told the jury that 
they were not concerned with the question of the advice of 
counsel, and also where you told the jury that this case did 
not involve any of the elements of contumacy; that it in¬ 
volved no element of intent or evil mind, and again adverted 
to the question of the advice of counsel and told them that 

thev were not to consider that. 

* 

I think I have pointed out to your Honor the precise 
points we except to and ask your Honor to note exceptions 
to those portions of the charge which I have indicated. 

The Court: Of course you can save your exceptions, and 
I will sav a further word about the use of this word “con¬ 


tumacy.'’ This charge is being in contempt of the Senate. 

1 sav to vou that that means in substance that he 
222 was in disobedience of the lawful authority of the 
Senate. 1 One of the counsel spoke about gentlemen 
spitting on the Senate and the word “contempt” as used 
in common phraseology has sometimes an element of per¬ 
sonal dislike. That is not necessary at all to a legal charge 
of contempt, I do not think that there is any claim or con- 
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tention here that Mr. Sinclair was otherwise th^n respect- 
i'ul to that committee. They conceived that they liad certain 
rights and he conceived that he had certain rights, and the 
issue was drawn then and formed, and he took [a position 
then and there as to which he had been advised. 

So that your question is whether he was guilty of con¬ 
tempt in the sense that he disobeyed an order and refused 
to answer certain questions, which I have decided, as my 
part of this trial here, were pertinent to the inquiry which 
was then and there properly before that committee. 

Of course you gentlemen will have your exceptions to 
the matters which you pointed out, and if you care to take 

exceptions to what I have just said- 

Mr. Hoover (interposing): I just want to tak<t exception 
to what your Honor said on the question of pertinency, 
the same exception which was made in the early part of the 
proceedings and a moment ago. 

The Court: Yes. j 

Now, gentlemen, it is our practice here, as yoi]i know, for 
the jury to take the indictment with them into the jury 
room. I have marked in pencil the word “in” in the 
margin of the four counts that remain in the c4se, for the 
convenience of the jury, as it is a long 
223 and you are entitled, gentlemen, to take 

ment and read it. If you do read it you entitled 
to understand it, if you can. But the only foui’ questions 
that remain in it are questions in counts 1, 4, 5 and 9, and 
opposite those counts on the margin I have written the 
word “in” in pencil. You will find those where I have put 
a clip on the left side of the paper, if you care to read them. 
They are on pages 11. 15, 16 and 22, and I hav£ done that 
merely as a matter of convenience to you in consulting those 
questions in the jury room, if you want to do ^o. 

I will sav to vou in addition to that that the 

• • 

is a method of stating the charge. If you read 
portions of it, it is not entitled to the weight of evidence. 
It is not sworn to by the man who drew it. He was not 
cross-examined about it and it is not evidence 4t all. It is 
a method of stating the charge against Mr. Sinclair. You 
may consult it for that purpose, but when you consult it 
it is not to weigh in your minds as a piece pf evidence 
against him. 


document, 
this indict- 


indictment 
it, or those 
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Now, if there is nothing further- 

Mr. Hoover (interposing): We have nothing further, if 
your Honor please. 

The Court: All right, gentlemen, take the indictment. 

Whereupon, at 4:30 o'clock p. m., on the same day, the 
jury was brought back into the court room and the follow¬ 
ing occurred: 

The Court: Gentlemen, I received word from the Bailiff 
that you wanted some further instruction from the Court. 
Is that right? 

224 (Affirmative response from the jury.) 

The Court: Now what is it about? 

Mr. Erwin (the Foreman): We would like the lltii prayer, 
your Honor. One of the jurors would like the lltii prayer 
read. That is the last prayer that was offered by the de¬ 
fense. 

The Court: All right, sir, I will read that. 


(Beading:) 

‘‘The jury are instructed that, under the law, the jury 
are the sole and exclusive judges of the facts of the case, 
of the credibility of the witnesses, of the weight of the evi¬ 
dence and the inferences which are to be drawn from the 
evidence, and that the question of whether or not, upon a 
consideration of all of the evidence in this case and of the 
inferences drawn from such evidence, this defendant is 
guilty or not guilty of the charge made against him in the 
indictment, is a question which the jury alone have the 
power to decide.’’ 


Now that is a general principle of law applicable to this 
case and other cases. The facts to which you have got to 
apply that principle in this case are as follows- 

Mr. Hoover (Interposing): If your Honor please, I ob¬ 
ject to the jury being further charged when the jury has 
not asked further instructions. 

The Court: All right, sir. 

Mr. Hoover: Your Honor has given the instruction that 
the jury has asked, and we object to the jury being charged 
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again unless the jury signify that they yant further 

225 instructions from the Court. 

The Court: All right, I will give you tile exception. 
I will instruct the jury as follows: 

“The Court instructs you that the only questions sub¬ 
mitted for your consideration are as follows: Whether 
the defendant was summoned as charged in the indictment, 
whether he appeared as charged in the indictment, whether 
he was sworn as charged in the indictment, whether the 
questions set forth in the first, fourth, fiftlji and ninth 
counts of the indictment were put to the defendant, and 
whether the defendant refused to answer those questions. 

“The Court charges you that if you find fj:om the evi¬ 
dence that the defendant was summoned as charged in the 
indictment, that he was sworn as charged in the indictment, 
that the questions set forth in the first, fourth, fifth and 
ninth counts of the indictment were put to the defendant, 
and that he refused to answer the questions, then it is 
your duty under the law to find the defendant guilty under 
said counts. ” 

That is another of the prayers that I read to you. 

Now unless you have got some other questions, that is 
all I have got to say. 

Mr. Hoover: If your Honor please, I object to the Court 
giving what the Court has just given to the jury, on the 
ground that the Court singles out a part of its charge and 
gives it to the jury when the jury has not ashed for it. 

The Court: All right, you have got your exception to that. 

Now if you want anything further I will try to give 

226 it to you. 

Mr. Erwin (the Foreman): That is all, your Honor. 

The Court Crier: Gentlemen, retire to the jury room, 
please. 

Thereafter, at 10 o’clock p. m. on the same c(ay the court 
reconvened and the jurors were brought intci court, and, 
by their for-man, announced that they found tjie defendant 
guilty on the first, fourth, fifth and ninth counts of the 
indictment. 

And be it remembered that the foregoing jcontains the 
substance of all of the evidence given on the trial, and each 

12—4681a 
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and all of the exceptions stated to have been taken by the 
defendant wore so taken and were dulv allowed by the Court 
and entered upon the minutes of the Court before the jury 
retired to consider of their verdict: And in order that all 
and each of said exceptions may be preserved and made 
a part of the record in this cause, this bill of exceptions 
is duly dated, approved, signed and ordered to be made 
of record in the above-entitled cause this 12th day of 
October, 1927. 


This Bill of Exceptions is 


WILLIAM HITZ, J. 

satisfactory'. 


PEYTON GORDON, 

United States Attorney. 
GEO. P. HOOVER, 

Atty. for Deft. 


Oct. 12, 1927. 


227 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 


Criminal. No. 42060. 


United States 
vs. 

Harry F. Sinclair, Defendant. 

Violation of Section 102, Revised Statutes. 

Washington, D. C. 


Notice. 

The Hon. Pevton Gordon, Lhiited States Attorney in and 
for the District of Columbia: 

Please take notice that on Monday, September 19, 1927, 
at 10 o’clock a. m., or as soon thereafter as counsel may 
be heard, the proposed bill of exceptions attached to this 
notice, copy of which is handed to you, will be submitted 
to the court to be settled. 

' GEO. P. HOOVER, 

MARTIN W. LITTLETON. 

Attorneys for Defendant. 



179 


H. F. SINCLAIR VS. UNITED STATES OF AMERICA. 


Service of a copy of tlie foregoing* bill of exceptions, with 
accompanying notice, acknowledged this 19th day of 
August, 1927. 

PEYTON GORD0N, 

United States' Attorney in and 

for the District of Columbia. 

1 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4681. Harry F. Sinclair, appellant, vs. United States 
of America. Court of Appeals, District of Columbia. Filed 
Dec. 9, 1927. Henry W. Hodges, clerk. 


(9104) 




Pandick Press. Inc., 22 Thames St., New York, U. S. A. 











TABLE OF CONTENTS. 


Statement . 

Indictment . 

The Evidence. 

Points and Assignments of Error. 
Argument. 


Point I. 


Point II. 


Point III. 


Point IV. 


The Indictment is bad for failure 
to state a crime, and for lack of 
certainty ... 

A verdict for the defendant should 
have been instructed. 


tered oath. 


B. There was no proof that ^he 
questions propounded wlsre 
questions of the Committed.... 

C. There was no proof that the 

questions were pertinent.\ . 

The refusal of the Court to sub¬ 
mit to the jury all the essential 
ingredients of the crime was a de¬ 
nial of the right to trial by jurjr.... 

The Court erred in excluding de¬ 
fendant’s evidence of lack) of 
wilfulness. 


PAGE 

1 


of 

t. 

14 

kid 


37 

an 

gal 

ifiis- 

. 

41 


Conclusion 


77 













11 


Cases Cited. 

PAGE 

Agnew v. United States, 165 U. S. 36.40, 52, 65 

Barnes, Matter of, 204 N. Y. 108. 15,24 

Boyd v. United States, 116 U. S. 616. 14,36 

Brown v. Keene, 8 Peters, 112. 27 

Chapman, In re, 166 U. S. 661.14,15, 71 

Clyatt v. United States, 197 U. S. 207. 52 

Commonwealth v . Whitaker, 131 Mass. 234. 53 

Egan v. United States, 287 Fed. 958. 51, 65 

Ellis v . Interstate Commerce Commission, 237 U. S. 

434 . 60 

Felton v. United States, 96 U. S. 699. 77 

Grignon v. Astor, 2 Howard, 319.. 27 

Harriman v. Interstate Commerce Commission, 211 
U. S. 407. 14 

Kempe v. Kennedy, 5 Cranch. 173. 26 

Kilbourn v. Thompson, 103 U. S. 168.14,16,25, 51 

Lehigh Coal & Navigation Co. v. United States, 

250 U. S. 556. 76 

Lilienthal’s Tobacco v. United States, 97 U. S. 237; 

24 L. Ed. 901. 52 

Lucas v. United States, 163 U. S. 612. 53 

Marshall v. Gordon, 243 U. S. 521. 14, 51 

McGrain v. Daugherty, 273 U. S. 135....14, 20, 38,44, 56, 71 

Pacific Railway Commission, Re, 32 Fed. 241. 14 

People v. Clemenshaw, 59 Calif. 385. 66 

People v . Krusick, 93 Calif. 79. 53 

People v . O ’Brien, 130 Calif. 1. 53 

People v . Roderigas, 49 Calif. 11. 53 

























Ill 


PAGE 

Rex v . Kara, 5 Ontario Law Reporter, 704.[. 69 


Robinson v. Philadelphia & R. R. Co., 28 Fed. 1 

Sparf & Hansen v. United States, 156 U. S. 51- 
State v. McDaniel, 84 N. C. 803. 

540.. 15 

66 

. 53 

State v. Shelley, 166 Mo. 616. 

52 

Storm v . United States, 94 U. S. 76. 

United States v. Carll, 105 U. S. 611. 

United States v . Cohen Grocery Co., 255 U. S. 1 

United States v. Cruikshank, 92 U. S. 542. 

United States v. Delaware & Hudson Co., 213 I 
366 . 

63 

26 

JL... 72, 75 
26 
I. S. 

. 75 

United States v. Fox, 95 U. S. 670. 

United States v. Jackalow, 1 Black. 227. 

United States v. Saunders, 27 Fed. Cas. No. 16 
p. 952. 

72 

|.. 69 

220, 

. 69 

United States v . Searles, 25 Washington Law 
porter, p. 414. 

Re- 

. 57,61 

United States v. Shriver, 25 Washington Law 
porter, p. 384. 

Re- 

. 62,67 

Watkins, Ex parte, 3 Peters 193. 

West v. State, 1 Wis. 209. 

26 

53 

Text Books. 

3 Bishop’s New Criminal Procedure (2d ed.) 

818 . 

3 Blashfield’s Instructions to Juries, Sec. 567e 

3599, #14; Sec. 5675. 

2 Brickwood Sackett’s Instructions, Secs. 3: 
3267 . 

, P- 

40 

), p. 

. 52, 66 

256- 

66 

2 Chamberlayne, The Modern Law of Evide 
Sec. 1228, pp. 1557, 1558. 

nee, 

53 

1 Cooley’s Constitutional Limitations (8th ed. 
678 . 

), p- 

. 66 

























iv 

PAGE 

Congressional Record, 68th Congress, First Ses¬ 
sion, Vol. 65, pp. 583, 1313, 1375, 1391, 1518- 
1549, 1592-1624, 1668-1694, 1718-1729, 1972, 

4723 .46-51,56,60 

15 Corpus Juris, 718, Sec. 2... 27 

16 Corpus Juris, Sec. 2275 et seq . 69 

3 Hinds’ Precedents of the House of Representa¬ 
tives, pp. 120; 27; 26. 55 

Jefferson’s Manual, Sec. 13. 55 

Lawson on Presumptive Evidence (2d ed.), pp. 

525, 526 . 53 

Senate Manual, 67th Congress, 4th Session; Senate 

Documents, Vol. 9, pp. 27, 30. 44 

3 Thompson on Trials (2d ed.), Sec. 5397, p. 3220.. 66 

Underhill on Criminal Evidence (2d ed.), pp. 35, 

40 ... 40, 53 

Underhill on Criminal Evidence (2d ed.), Sec. 23.. 52 

1 Wharton’s Criminal Procedure (10th ed.), Secs. 

193, 194, 212. 26 

2 Wharton’s Criminal Procedure (10th ed.), Sec. 

1063, pp. 1506-1510. 27 

4 Wigmore on Evidence (2d ed.), pp. 648-650, Sec. 

2192 . 15 

5 Wigmore on Evidence (2d ed.), pp. 448-454, Secs. 

2490, 2491, 2493. 63 

Statutes. 

U. S. Code, Sec. 192; R. S. 102.. 1, 38 
















Court of Appeals 


OF THE DISTRICT OF COLUMB 



October Term, 1927. 
No. 4681. 



BRIEF FOR APPELLANT. 


Statement. 


! 

This is an appeal from the Supreme Court i)f the Dis¬ 
trict from a judgment of conviction and sentence of 


imprisonment and fine against appellant, upon! an indict¬ 
ment purporting to charge a violation of Section 192, 
United States Code; R. S. 102. That section is ^is follows: 

“ Every person who having been sunjimoned as 
a witness bv the authoritv of either House of 
Congress, to give testimony or to produce papers 
upon any matter under inquiry before either 
House, or any committee of either Houfee of Con¬ 
gress, willfully makes default, or who, Having ap¬ 
peared, refuses to answer any question] pertinent 
to the question under inquiry, shall be deemed 
guilty of a misdemeanor, punishable by a fine of 
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not more than $1,000 nor less than $100, and im¬ 
prisonment in a common jail for not less than one 
month nor more than twelve months.’’ 

The indictment ( Record , pp. 1-22) originally contained 
ten counts, to three of which a demurrer was sustained, 
three were nolle prossed during the trial, and a verdict 
of guilty rendered on the first, fourth, fifth and ninth 
counts. 


The Indictment. 

The indictment starts ’with a lengthy inducement, set¬ 
ting forth that the Government for many years past has 
been greatly disturbed by the diminution of the supply 
of petroleum; the promulgation of withdrawal orders by 
the Presidents; the making of certain leases of portions 
of the Naval Reserves, concerning which charges of 
fraud, collusion and bad faith had been brought to the 
attention of the Senate; the passage of Senate Resolu¬ 
tion 282, April 29, 1922, which is set forth in the indict¬ 
ment ( Rec. y p. 8), and which directed the Secretary of 
the Interior to send to the Senate copies of all leases 
affecting the Naval Oil Reserves, executive orders, 
papers and correspondence, agreements, etc., in relation 
thereto, contracts for drilling wells, etc., and further 
authorized the Committee on Public Lands and Surveys 

“to investigate this entire subject of leases upon 
naval oil reserves, with particular reference to the 
protection of the rights and equities of the Govern¬ 
ment of the United States and the preservation of 
its natural resources, and to report its findings 
and recommendations to the Senate”; 

and on June 5, 1922, the passage of a certain other reso¬ 
lution, No. 294, also set forth in full in the indictment 
(p. 9), which authorized said Committee to perform its 
duties at such times and places as it deemed necessary, 



and to require the attendance of witnesses and the admin¬ 
istering of oaths to them, and provided further that any 
person who refused or failed to obey the process of the 
Committee or to answer questions pertinent to said inves¬ 
tigation should be punished as prescribed by law, and 
also provided for the expenses of the Comufiittee; the 
passage of a further Senate Resolution, Nb. 434, on 
February 5, 1923, also set forth in full (p. 10), providing 
that Senate Resolution 282, agreed to April 1, 1922 (the 
first above-mentioned), and Senate Resolution 292, 
agreed to May 15, 1922 (the latter actually [having no 
relation to the subject-matter, and claimed by the Gov¬ 
ernment to have been erroneously described in place of 
Resolution 294 of June 5,1922, second above-rqentioned), 

“be, and the same are, continued in full force and 
effect until the end of the Sixty-eighth Congress”, 

and authorizing the Committee to sit during tile sessions 
or recesses of the Senate and after the expiration of the 
then present (Sixty-seventh) Congress until the assem¬ 
bling of the Sixty-eighth Congress, and until otherwise 
ordered by the Senate; and on February 7, 1^24, a eer- 
tian other resolution, No. 147, also set forth in full (p. 10), 
which is practically an exact duplicate of Senate Resolu¬ 
tion 282, except that in the paragraph directing the Com¬ 
mittee to investigate with particular reference t{o the pro¬ 
tection of the rights and equities of the Government, it 
is also directed 

“to ascertain what, if any, other or Additional 
legislation may be advisable”, j 

and, like Resolution 294, it authorizes the Coitimittee to 
require the attendance of witnesses, administer oaths, 
etc. 

The indictment then proceeds to charge (p± 12) that, 

“by force and under authority of said resolu¬ 
tions ’ \ 
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the Committee was empowered and directed to investi¬ 
gate the subject of the protection of the rights and equi¬ 
ties of the Government, and ascertain what, if any, other 
or additional legislation might be advisable; and that the 
Committee did in fact thereupon proceed to exercise that 
authority and make such investigation, and that the said 
matters then and there, therefore, came under inquiry 
before the Committee, for which it held sundry hearings, 
at which witnesses were examined, and that said Harry 
F. Sinclair (appellant) was summoned as a witness by 
the authority of the Senate to appear before said Com¬ 
mittee, and on December 4, 1923, did so appear and was 
then sworn before said Committee. And charges further 
that on March 22, 1924, the matters and questions still 
being under inquiry before said Committee, said Sinclair 

“having been theretofore, to wit, on March 19, 
1924, again summoned by said Committee, by au¬ 
thority of the Senate, to give testimony and to 
produce papers, and having been sworn as afore¬ 
said, again did appear before said Committee as 
such witness; that thereupon the Hon. Thomas J. 
Walsh, a member of said Committee, for said Com¬ 
mittee, propounded to said Harry F. Sinclair a 
certain question which, as said Harry F. Sinclair 
then well knew, was a question pertinent to said 
matters and questions then and there under in¬ 
quiry before said Committee as aforesaid, that is 
to say, a question in the following words: 

“Senator Walsh: Mr. Sinclair, I desire to in¬ 
terrogate you about a matter concerning which the 
committee had no knowledge or reliable informa¬ 
tion at any time when you had heretofore appeared 
before the committee and with respect to which 
you must then have had knowledge. I refer to the 
testimony given by Mr. Bonfils concerning a con¬ 
tract that you made with him touching the Teapot 
Dome. I wish you would tell us about that.” 

This is followed by an innuendo, in substance, that 
said Hon. Thomas J. Walsh thereby meant and intended, 



5 

! 

as said Sinclair then and there well knew and under¬ 
stood, to elicit from the latter facts which were then 
within his knowledge touching* the execution and delivery 
of a certain contract, and then follows the further charge 
that said Sinclair then and there unlawfully did refuse 
to answer said question (pp. 12, 13). 

The fourth count realleges and adopts | the allega¬ 
tions in the first count down to the question, which is: 

44 Senator Walsh of Montana: Sincje you were 
on the stand last Mr. John C. Shaffer tepid us about 
an agreement between yourself and Secretary Fall, 
under which Mr. Shaffer was to receive! from you a 
certain portion of the territory covered by the 
lease which you secured for the Mamnioth Oil Co. 
Will vou tell us about that matter?” 

This is followed by an innuendo averrijng, in sub¬ 
stance, that Senator Walsh thereby meant and intended, 
as Sinclair well knew and understood, to elicit from the 
latter facts which then were within his knowledge touch¬ 
ing a certain other contract, which said question, as said 
Sinclair then well knew, was a question pertinent to said 
matters and questions then under inquiry, ^nd that he 
unlawfully did refuse to answer (pp. 16, 17). 

The fifth count likewise adopts the allegations of the 
first count down to the question, which is: 

“Senator Walsh of Montana: Mr. Sinclair, 
will vou tell the committee where and when vou 

w _ * 

met Secretary Fall during the months of Novem¬ 
ber and December last?” 

with the innuendo that Senator Walsh thereby meant and 
intended, as Sinclair well knew and understood, to elicit 
from the latter facts which then were within his knowl¬ 
edge touching conferences theretofore had between said 
Sinclair and said Fall, who had been a witness before 
said Committee and had testified to certain facts, the 
truth whereof the Committee was desirous to establish 
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in the determination of further facts touching the execu¬ 
tion and delivery of the lease of April 7, 1922; which 
question, as Sinclair knew, was a question pertinent to 
said matters and questions under inquiry, and that he 
unlawfully refused to answer it (pp. 17, 18). 

The ninth count likewise adopts the allegations of the 
first count, except that, instead of Senator Walsh pro¬ 
pounding the question, Senator Alva B. Adams asked: 

“Senator Adams: Mr. Sinclair, I believe in an 
earlier hearing you testified, in answer to a ques¬ 
tion, that you had in no way, and none of your 
companies had in any way, given or loaned any¬ 
thing to Secretary Fall. Is that correct 

with the innuendo that Senator Adams meant and in¬ 
tended, as Sinclair knew and understood, to elicit from 
him facts then within his knowledge touching the circum¬ 
stances under which the lease of April 7, 1922, had been 
made, and the question whether any improper or unlaw¬ 
ful means or influence had been used in the procurement 
of said lease, which question it is alleged was a pertinent 
one, and that said Sinclair unlawfully refused to answer 
it (p. 21). 


The Evidence. 

The facts themselves are all undisputed, the questions 
involved having to do with the conclusions to be drawn 
therefrom. It will therefore be convenient to set forth 
a brief summary of the entire evidence at this point. 

On behalf of the Government there was introduced 
the executive orders and the resolutions set forth in the 
indictment; a subpoena (Gov. Ex. 16; Rec. y p. 83) dated 
December 21, ! 1923, issued by the Chairman of the Com¬ 
mittee to the Sergeant at Arms, directed to the appellant, 
summoning him to appear December 24, 1923, bearing 
a deputization by the Sergeant at Arms of William C. 
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Hecht, and return of service by said Hecht as “United 
States Marshal, Southern District of New York,” dated 
December 22, 1923, with a further return by the Ser¬ 
geant at Arms dated December 27th of service through 
his said deputy; also a purported subpoen^ (Gov. Exs. 
15 and 15 a ; Rec. f p. 82), being a telegram dalJed March 19, 
1924, from David S. Barry, Sergeant at Arm£, to William 
C. Hecht, United States Marshal, requesting him to serve 
the subpoena quoted, and a purported return upon said 
subpoena of service by William C. Hecht, as United States 
Marshal, Southern District of New York; ^lso so much 
of the minutes of the Committee meeting of March 22, 
1924, as contain the questions set forth in th^ indictment, 
together with Mr. Sinclair’s response: 

“Mr. Sinclair: I decline to answer on advice 
of counsel on the same ground.” 

And a portion of a statement by Mr. Sinclair to the Com¬ 
mittee of the ground of his refusal; also the testimony of 
Senator Adams that he was a member of thb Committee 
which was sitting and having hearings in {he District, 
and, over objection of the defendant that t}he question 
and answer involved a conclusion of law, tk^t the Com¬ 
mittee were sitting in obedience to the resolutions on 
March 22, 1924; and that the Harry F. Sinclair who 
appeared before the Committee on that date is the same 
person as the defendant. Also the testimony of Senator 
Smoot that he was a member of the Committee Decem¬ 
ber 4th, 1923, who the other members were, pid that on 
December 4th, he administered the oath to Mr. Sinclair, 
who is the same person as the defendant. Al^o the testi¬ 
mony of Senator Walsh that on March 22, 19^4, he was a 
member of the Committee, and, again over objections of 
defendant, that it was sitting pursuant to the Resolutions; 
and that the defendant had appeared that day and re¬ 
fused to answer the questions that were propounded to 
him before the Committee ( Recpp. 88, 89). j 
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Also Government Exhibits 17 and 18, being agree¬ 
ments dated September 25, 1922, between Mammoth Oil 
Company, by H. F. Sinclair, President, and F. G. Bonfils 
and John Leo Stack, which Senator Walsh identified as 
having been before said Committee and received in evi¬ 
dence and testified with relation to (pp. 90, 91). 

Also Government Exhibit 19, being an agreement 
dated March 11, 1922, by and between the Mammoth Oil 
Company and Societe Belgo-Americaine des Petroles du 
Wvoming, which Senator Walsh also identified as having 
been submitted to the Committee, and which agreement 
it was further stipulated had been produced before the 
Committee by Mr. Sinclair at a hearing held October 29, 
1923. 

And on the foregoing the Government closed its case. 

The defendant offered in evidence the minutes of the 
hearing of October 29, 1923, containing Mr. Sinclair’s 
testimony on that date, and, on objections of the Govern¬ 
ment, it was excluded (pp. 92-115). 

The defendant introduced further minutes of the pro¬ 
ceedings of March 22, 1924, of the Committee showing a 
colloquy among its members as to the right, propriety 
or fairness of seeking to examine Mr. Sinclair with 
respect to the subject-matter of the leases under inves¬ 
tigation because of the fact that a civil suit had been 
instituted and criminal prosecution was about to be insti¬ 
tuted against Mr. Sinclair with relation to those mat¬ 
ters; that one Senator moved that the examination be 
restricted to matters other than those involved in the 
litigation, and that this motion was voted down, Senator 
Walsh indicating that there was not anything else about 
which he cared to examine the witness but those matters 
(pp. 115-122). Also the balance of Mr. Sinclair’s state¬ 
ment of the reason for his declining to answer (in addi¬ 
tion to the portion introduced by the Government), in 
which he stated in substance that he had been before the 
Senate Committee five times previously, had produced 
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all books and papers and answered all questions asked 
by it, and had been finally excused from further attend¬ 
ance; that subsequent to his last appearance Senate Joint 
Resolution 54 had been passed by both Houses and had 
become a law, which resolution recited that it appeared 
from evidence taken before the Committee that certain 
leases made by the Government to the Mammoth Oil 
Company and the Pan-American Petroleum & Transport 
Company and other agreements between thein were exe¬ 
cuted under circumstances indicating fraud and corrup¬ 
tion, and that whereas the said leases and contracts were 
entered into without authority on the part jof the Gov¬ 
ernment officials and contrary to the settled policy of the 
Government, it was resolved that they were against the 
public interest and the lands should be recovered, and, 
further, that the President “is authorized and directed 
immediately to cause suit to be instituted’’ for the can¬ 
cellation of the leases, etc., and to prosecut^ such other 
actions, civil or criminal, as might be warranted, and 
further directing and authorizing the President to ap¬ 
point special counsel to prosecute such litigfation. Mr. 
Sinclair stated that the resolution in effect denounced the 
lease with the Company of which he is President, as void 
because of fraud and corruption and for want of author¬ 
ity; that it amounted to an assertion that under the 
“rights and equities” of the United States tihe land be¬ 
longed to the United States; further, that it definitely 
outlined the policy of the Government with respect to 
the preservation of the natural resources, find that it 
directed the institution of proceedings in relation to the 
matter and the employment of special counsel to prose¬ 
cute the same; that thereafter the President had ap¬ 
pointed such counsel, who had filed a bill of complaint in 
the District Court of the United States for the District 
of Wyoming, which in its Paragraph 28 charged him with 
fraudulently combining, etc., with Mr. Fal|; and that 
thereafter the said special counsel had officially an- 
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nounced that they had applied for the organization of 
a special jury in the District of Columbia for the pur¬ 
pose of inquiring into any offenses or crimes growing 
out of the execution of the lease; that from these cir¬ 
cumstances it was clear that the Committee, if it had any 
power to proceed under the resolution and the Constitu¬ 
tion, was not now engaged, nor could it be engaged, in 
any investigation “with particular reference to the rights 
and equities of the United States and the preservation of 
its natural resources”, because the Senate had already 
passed upon the questions embraced within that authori¬ 
zation; further, that it was now clear that Congress had 
made of the whole matter a. judicial question, determin¬ 
able solelv bv the courts, and that it was then actuallv 
pending theriein, and that consequently the Committee 
was without any jurisdiction to question him further 

“regarding the procurement of the lease or the 
validity thereof, or any fact or circumstance per¬ 
taining thereto; 7 7 

that such an! examination would be clearly outside the 
jurisdiction of the Committee, and in effect an examina¬ 
tion before trial by an unauthorized body and in a wholly 
unauthorized manner; further, that if the examination 
should Be directed towards eliciting facts concerning 
fraud or corruption, the Committee in effect would have 
constituted itself a grand jury as to the matter already 
directed by Joint Resolution 54 to be presented to the 
proper authorities; that any pertinent question which 
the Committee could ask would necessarily relate to the 
procurement of the lease and its validity, and that those 
matters had been referred to the courts of proper juris¬ 
diction; and further, that following his declination to 
answer the questions propounded by Senators Walsh and 
Adams he was by the Committee excused ( pp . 123-128). 

Appellant also offered in evidence Paragraphs 1, 18, 
26 and 28 of the complaint referred to in his statement 
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before the Committee (pp. 128, 129). He also proved 
that Albert B. Fall had resigned as Secretary of the 
Interior March 4, 1923; further, that the 6^th Congress 
assembled Monday, December 3, 1923. He also offered 
in evidence Senate Joint Resolution 54, approved by the 
President February 8, 1924 (pp. 130, 131). 

Appellant also offered the testimony of j his counsel, 
Mr. Littleton, which, however, on objection of the Gov¬ 
ernment, was excluded; which testimony, ih substance, 
was that he had been actively engaged in the practice of 
law since 1891, had served in Congress, and while a mem¬ 
ber, was a member of the Judiciary Comn]dttee of the 
House, and then and at other times had haj occasion to 
examine into the powers of the Houses of Congress re¬ 
specting conducting investigations, and had given the 
matter special and careful consideration; f;hat he had 
been retained by Mr. Sinclair about the middle of Decem¬ 
ber, 1922, and that he had appeared with him as counsel 
during his various appearances before the Senate Com¬ 
mittee on Public Lands and Surveys, to which had been 
referred Senate Resolutions 282, 294, 434 ami 147 set out 
in the indictment; that he had examined and considered 
them, also the decisions of the courts respecti ng the pow¬ 
ers and limitations of the Houses in the conduct of inves¬ 
tigations, and that he was present with Mr. Sinclair at 
the hearing March 22, 1924; that he had appeared there 
the day previously and asked to be heard; that the state¬ 
ment made to the Committee by Mr. Sinclair on March 
22, 1924, had been prepared in accordance with and was 
based upon the advice given Mr. Sinclair by him, after 
an examination of the proceedings theretofore had before 
the Committee; that he was present during jhe time the 
questions were propounded, sitting beside Mr. Sinclair 
prepared to advise him, as previously arranged, as to 
the propriety of any questions propounded, Recording to 
the best of his ability to judge under the circumstances 
whether they related solely to the litigation already afoot, 
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that is, the judicial matters referred to the courts by 
Senate Joint Resolution 54, or whether they were ones 
which might be related to legislation, a power conferred 
upon the Committee for the first time by the resolution 
of February 7,1924, in which latter case that Mr. Sinclair 
would be adVised to answer them, but if the former, 
should be advised against answering, and that as each of 
the questions contained in the indictment was propounded 
he advised Mr. Sinclair not to answer, because it was his 
judgment that they related to nothing else but the litiga¬ 
tion, and having heard the colloquy between the Senators 

in which tliev had said thev did not wish to ask about 
%* •< 

anything else, as well as judging the questions on their 
intrinsic qualities, the advice was given on that ground, 
and also in the light of the resolution which he had be¬ 
fore him for that purpose (pp. 131-134). 

The foregoing covers all the evidence introduced by 
the parties. 

The Court held that the question of pertinency of the 
questions asked, the validity of the service of summons, 
the regularity and authority for the oath, were all purely 
legal questions to be determined by the Court, and that 
the jury were to base their verdict solely on these ques¬ 
tions, namelv: 

“Whether the defendant was summoned as 
charged in the indictment; whether he appeared 
before this Committee in Washington as charged 
in the indictment; whether he was sworn as 
charged; whether questions set forth in the first, 
fourth, fifth and ninth counts of the indictment 
were put to him; and whether the defendant re¬ 
fused to answer those questions or any of them.” 

And that if the jury should find from the evidence af¬ 
firmatively thereon, 

“then it is your duty under the law to find him 
guilty under said counts’* ( p . 169). 



13 


Points and Assignments of Error. 

i 

The questions involved on this appeal are J;he validity 
of the indictment and errors occurring on the trial, and 
they will be dealt with under the following subdivisions 
of this Brief. 

I. 

The indictment is bad for failure to state a) crime, and 
for lack of certainty. | 

II. 

A verdict for the defendant should have been in¬ 
structed. 

A. There was no proof of an authorized | inquiry, a 
legal summons, or duly administered oath. 

i 

B. There was no proof that the questions propounded 

were questions of the Committee. j 

C. There was no proof that the questions |vvere perti¬ 
nent. 

I 

Assignments of error numbered 1 to 8, inclusive, and 
12 to 16, inclusive, being errors in denying (defendant’s 
motion for a directed verdict, for the reasonjs stated in 
such assignments. 


III. | 

The refusal of the Court to submit to the jury all the 
essential ingredients of the crime was a denial of the 
right to trial by jury. 

Assignments of error numbered 9, 10, 17, 21 to 27 in¬ 
clusive, 31 to 42 inclusive, 44 and 45, relating to the 
refusal of the Court to submit to the jury matters held by 
the Court to be matters of law for its decision, and in¬ 
structions given and refused with respect thereto. 
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IV. 

The Court erred in excluding defendant’s evidence of 
lack of wilfulness. 

Assignments of error numbered 9, 10, 11, 18, 19, 20, 
28, 29, 30, 43 and 46, being errors in excluding evidence 
tendered by the defendant, errors in charges to the jury, 
and in refusing to give charges requested. 


POINT I. 

The indictment is had for failure to state a crime, 
and for lack of certainty. 

The statute under which the prosecution was brought 
has been construed by the Supreme Court of the United 
States in three cases, namely, 

Kilbourn v. Thompson, 103 U. S. 168; 

In re Chapman, 166 U. S. 661; 

McGrain v. Daugherty, 273 U. S. 135; 

so far as the power to compel testimony is concerned. 

Such a power is of course in derogation of the Fourth 
Amendment. Its possession by the courts is justified 
upon the grounds of necessity. 

“* * * in other words, the power to require 
testimony is limited, as it usually is in English- 
speaking countries at least, to the only cases 
where the sacrifice of privacy is necessary—those 
where the investigations concern a specific breach 
of the law.” 

Harriman v. hit erst ate Commerce Commis¬ 
sion, 211 U. S. 407, 417-421; 

Marshall v. Gordon, 243 U. S. 521, 540, 541; 
Boyd v. United States, 116 U. S. 616, 631; 

Re Pacific Railway Commission, 32 Fed. 241; 
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Robinson v. Philadelphia & R. R. fo., 28 Fed. 
340, 342; ! 

Matter of Barnes, 204 N. Y. 108, il7-120, 126, 
127; _ ! 

4 Wigmore on Evidence, (2nd eq.), pp. 648- 
650, sec. 2192. 

Under the Constitution the Senate has certain judicial 
or quasi-judicial functions, such as the trial of impeach¬ 
ments, the decision of cases of contested elections to the 
Senate, the qualifications of its members anjl their pun¬ 
ishment for disorderly conduct or failure to attend ses- 
sions. In this judicial capacity it of course has the same 
power as the courts to compel testimony. That power, 
however, was questioned in the Chapman Case, and par¬ 
ticularly the constitutionality of this statute, It will be 
observed that the Act makes it an offense to refuse 

‘ 4 to answer any question pertinent to the question 
under inquiry.” 

In the Chapman Case it was contended that the use of 
the word “any” extended the statute quite beyond the 
power of the Senate to compel testimony, aqd thus vio¬ 
lated the Fourth Amendment. It was recogikized by the 
Court that there was no general power of investigation 
embracing the right to compel testimony enjoyed by the 
Senate, and, following its usual rule, that 

“nothing is better settled than that statutes should 
receive a sensible construction, such as will effectu¬ 
ate the legislative intention , and if possible so as 
to avoid an unjust or absurd conclusion,” 

the Supreme Court held that the word “any”, as used in 
the Act, 

“refers to matters within the jurisdiction of the 
two houses of Congress before them for considera¬ 
tion and proper for their action; to questions per- 
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tinent 1 thereto and to facts or papers bearing 
thereon.” (p. 667). 

The Senatorial inquiry in the Chapman Case related 
to charges of corruption on the part of Senators, so the 
investigation was obviously within the judicial functions 
of the Senate. The questions, answers to which were re¬ 
fused, were obviously on their face pertinent. Chapman 
was a member of a brokerage firm, and the questions he 
refused to answer were as to whether any Senators had 
been speculating in sugar stocks, the value of which was 
directly affected by certain tariff legislation then pending 
in the Senate. This case, therefore, simply establishes 
that, notwithstanding the Fourth Amendment, the Sen¬ 
ate when proceeding in its judicial capacity has the same 
power as the courts to require testimony, and that the 
statute makes it an offense for a witness to refuse to 
answer pertinent questions in such an inquiry or an 
inquiry “within the jurisdiction of the two houses of 
Congress.” The Senate of course had the inherent power 
without this statute, but the statute had the effect of mak¬ 
ing the refusal a punishable offense. 

In the case of Kilbourn v. Thompson, supra, there 
was involved an inquiry by the House in the nature of a 
general investigation into a judicial matter wholly with¬ 
out the cognizance of the House. The situation was in 
many respects parallel to that here involved. There were 
rumors and charges concerning an alleged real estate 
pool in Washington, in which the banking firm known as 

Jav Cooke & Co. were understood to be interested. The 

•* 

United States was a creditor of that firm, due to alleged 
improvident deposits made by the Secretary of the Navy 
of public moneys with it, and the firm was in bankruptcy. 
It was charged that an inadequate investigation had been 
made concerning the firm’s interest in the alleged pool, 
with the result that the creditors, including the United 
States, would be subjected to disadvantage and loss by 
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reason of the failure properly to assert the interests of 
the firm in the pool. The disposition of th^ affairs of 
Cooke & Co. was pending in the bankruptcy courts of the 
United States at Philadelphia. These chargek and facts 
were brought to the attention of the House, ^whereupon 
it appointed a committee 

“to inquire into the matter and history of said 
real-estate pool and the character of said settle¬ 
ment, with the amount of property involved in 
which Jay Cooke & Co. were interestqd, and the 
amount paid or to be paid in said settlement, with 
power to send for persons and papers and report 
to this House.” 

In this respect the situation was practically identical 
with that involved in the present case. Here charges had 
been made that portions of the Naval Reserved had been 
leased to the Mammoth Oil Company, of which Mr. Sin¬ 
clair was president, and others, by Secretaries Fall and 
Denby, without adequate authority in law, and that the 
negotiation of said leases was attended by corruption. 
In that state of affairs, Senate Resolution 282 of April 29, 
1922, was adopted ( Rec ., p. 8). It directed the Secretary 
of the Interior to send the leases and all correspondence, 
contracts, etc., relating to the matter to the Spnate, and 
resolved that the Committee on Lands ahd Public 
Surveys 

“be authorized to investigate this entire subject 
of leases upon Naval Oil Reserves, with particular 
reference to the protection of the rights and equi¬ 
ties of the Government of the United States and 
the preservation of its natural resources, and to 
report its findings and recommendations to the 
Senate.” 

This resolution was supplemented June 5, '1922, by a 
further resolution (S. R. 294) which authorized the Com¬ 
mittee to call witnesses. 
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On February 5, 1923, by S. R. 434, S. R. 282 was con¬ 
tinued in force and the Committee authorized to hold ses¬ 
sions during the recess between the 67th and 68th Con¬ 
gresses. On February 7, 1924, following the assembling 
of the 68th Congress, a new resolution was passed (S. R. 
147), which embodied all the provisions of the previous 
resolutions, with the important addition of a direction 
to the Committee 

‘‘to ascertain what, if any, other or additional 
legislation may be desirable.’’ 

On February 8, 1924, the President signed Senate 
Joint Resolution 54, theretofore passed by both Houses, 
which in substance recited that the leases were invalid 
for want of authority, contrary to the settled policy of 
the country regarding preservation of the national re¬ 
sources, and their negotiation attended by corruption, 
and authorizing and “directing” the President to insti¬ 
tute civil proceedings for the recovery of the land and 
such criminal proceedings as might be warranted, and to 
employ special counsel to that end. 

This, therefore, brought the situation further into 
parallel with the Kilbourn Case. That is, there were 
charges in each case concerning improper protection of 
the rights arid interests of the United States, and, al¬ 
though the subject-matter of such charges was in litiga¬ 
tion in the courts having jurisdiction to ascertain and 
determine the “rights and equities of the Government”, 
the respective Committees were authorized to and en¬ 
deavoring also to investigate those matters. But there 
was after February 7, 1924, this important distinct addi¬ 
tion in the present case, that is, authority to the Com¬ 
mittee to inquire further, for the purpose of ascertaining 
what, if any, additional legislation may be advisable. 

In the Kilbourn Case, Kilbourn had been called as a 
witness and was asked several questions clearly enough 
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pertinent to the subject-matter of investigation, but 
which he declined to answer. The Supremp Court of 
the United States, in that case, after a. most careful exam¬ 
ination of the law, reached the definite conclusion that 
there was no unlimited power of investigation by com¬ 
pulsory testimony in either House, but power to compel 
testimony only with respect to matters withiji the juris¬ 
diction of the Houses. From that point and an exami¬ 
nation of the proceedings in the House, the Court reached 
the conclusion that the investigation attempted to be con¬ 
ducted by the House was in its nature clearly an investi¬ 
gation 44 judicial in its character” and one which “could 
only properly and successfully be made by | a court of 
justice ’ ’ in a judicial proceeding by an entirely different 
branch of the Government (103 U. S. 192, 1|93). 

It is quite apparent from its discussion of the matter 
that the Court reached this conclusion not from the terms 
of the resolution itself, but from the nature of the sub¬ 
ject-matter. 

As will be shown presently, the presencd or absence 
of a clause similar to that embraced in the resolution of 
February 7, 1924 (S. R. 147), relating to possible legisla¬ 
tion as an objective, is not controlling, but instead the 
subject-matter and nature of the investigation itself. 

Upon the conclusion that the nature of the inquiry 
being attempted by the House was judicial, the Supreme 
Court held that the House was proceeding qpite without 
its sphere, beyond its authority, and that the refusal was 
justified. Whether or not the houses of Congress pos¬ 
sessed any power to compel testimony in aid of legisla¬ 
tion, the Court expressly declined to decide, that of 
course being unnecessary, because of its conclusion con¬ 
cerning the nature of the inquiry (103 U. S. 189). 

Thus it will be seen that under the resolutions previ¬ 
ous to the resolution of February 7, 1924, by their very 
tenor, they undertake an investigation falling squarely 
within the class involved in the KiToourn t!ase, supra, 
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namely, a judicial inquiry and an attempt at a determina¬ 
tion “of tlie rights and equities of the United States.’’ 
Indeed, as shown by Joint Resolution 54, Congress did 
“adjudicate” the validity of the leases and the charges 
of corruption, and, realizing that its own adjudication 
was of no validity, then “directed” the President to take 
the matters to the proper forums for enforceable adjudi¬ 
cation. 

Consequently, it is manifest that any proceedings 
under the resolutions preceding S. R. 147 would be abso¬ 
lutely in excess of the power of the Senate, as held in 
the Kilbourn Case, and, so far as any further investiga¬ 
tion even under S. R. 147 should be pursued to the same 
end, that is, the determination “of the rights and equities 
of the United States” as distinguished from ascertain¬ 
ing what additional legislation might be desirable, the 
Committee would likewise be in excess of its constitu¬ 
tional power, notwithstanding, as was later decided in 
McGrain v. Daugherty , 273 U. S. 135, that it had power 
to compel testimony when necessary for the effective 
discharge of its legislative function. 

McGrain v. Daugherty , supra, settled the question 
left undecided in the Kilbourn Case, supra; that is, that 
the houses of Congress have power to compel testimony 
in aid of their legislative functions. 

The situation involved in the Daugherty Case , how¬ 
ever, was vastly different in its legal aspects, although 
somewhat similar in its facts, to the Kilbourn Case. In 
the former case charges had been made against the then 
Attorney General of the United States of maladminis¬ 
tration and non-feasance, and an investigation of these 
charges had been undertaken by the Senate. M. S. 
Daugherty, a brother of the Attorney General, had been 
twice summoned to appear before the Committee as a 
witness, and had ignored these summonses. An attach¬ 
ment was thereupon issued for him, and he sued out a 
writ of habeas corpus, upon a petition alleging and set- 
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ting forth, in substance, that the proposed investigation 
was in its nature a personal attack upon trie Attorney 
General; that the investigation was wholly without the 
authority of the Senate, so far as compelling testimony 
was concerned, and that his refusal to appeal was justi¬ 
fied on that account. The District Court sristained his 

i 

contention in that respect, reaching the conclusion con¬ 
cerning the nature of the inquiry as to whether it was in 
aid of legislation that it was not, as indicated by the tenor 
of the resolution, as evidenced by its “extreme personal 
caste”, “spirit of hostility”, etc. The Supreme Court of 
the United States reversed the District Court, holding 
(for the first time) that the houses of Congress have 
power to compel testimony in aid of legislktion; and, 
upon examining the subject-matter of the resolution, and 
although observing that it would have been better to have 
declared a legislative intention, found that the; resolution 

“does show that the subject-matter to be investi¬ 
gated was the administration of the Department of 
Justice * * * plainly * * * one on which legislation 
could be had and would be materially aided by the 
information which the investigation fvvas calcu¬ 
lated to elicit ” (273 U. S. 177). 

; 

And therefore reached the conclusion that 

“the subject-matter was such that th4 presump¬ 
tion should be indulged that this was trie real ob¬ 
ject”, 

and that an express avowal would have been| better, al¬ 
though not indispensable.' Proceeding, the Court said ( p . 
178): 

“In the Chapman case, where the resolution 
contained no avowal, this Court pointed out that it 
plainly related to a subject-matter of which the 
Senate had jurisdiction, and said: ‘We cannot 
assume on this record that the action 6f the Sen¬ 
ate was without a legitimate objective .” 
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From these circumstances, it clearly appears that the 
situation in the Daugherty Case was that the Senate 
Committee was at least dealing with a subject upon which 
Congress might very properly legislate, and to aid which 
an investigation of the character ordered might be very 
useful, whatever may have been the actual design or ob¬ 
jective of the investigation. And Daugherty, on habeas 
corpus, having refused to attend, without any proof that 
the investigation was actually intended to be conducted 
with designs other than in aid of legislation—with no 
questions asked, the pertinency of which to either design 
might be apparent—simply asked the courts to presume 
merelv from the hostile tenor of the resolution and the 
absence of a declaration of legislative purpose that the 
Senate Committee was not going to investigate in aid of 
legislation but rather with other designs. Of course the 
Court refused to indulge any such presumption, quoting 
from the Chapman Case: 

“We cannot assume on this record that the ac¬ 
tion of the Senate was without a legitimate objec¬ 
tive. ’ ’ 

But the Court recognized clearly that the Senate 
might 

“be disposed to exert the power beyond its proper 
bounds or without due regard to the rights of 
witnesses.” 

And with respect to such situation, said ( pp . 175, 176): 

“But if, contrary to this assumption, control¬ 
ling limitations or restrictions are disregarded, 
the decisions in Kilbourn v. Thompson and Mar¬ 
shall v. Gordon point to admissible measures of 
relief. And it is a necessary deduction from the 
decisions in Kilbourn v. Thompson and Re Chap¬ 
man that a witness rightfully may refuse to answer 
where the bounds of the power are exceeded or the 
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questions are not pertinent to the matter under 
inquiry. ’ 9 

In other words, had Daugherty appeared before the 
Senate Committee, and had it attempted to pursue an 
inquiry of the nature he claimed to apprehend it intended 
to (and asked the Court to presume it woujd), then he 
might have rightfully refused to answer, aqd he would 
have been protected under the Fourth Amendment by 
the courts. 

A while back it was said that the presenci or absence 
in a resolution of a declaration of legislative intent is 
not controlling. It has been seen that in all pree of the 
cases just reviewed there was no avowal ofl the design 
of the investigations ordered by the resolutions. But, 
by the subject-matter of the investigation, jin each in¬ 
stance the Court was able to discern that ini two of the 
instances the investigation ordered were of a nature 
within the constitutional power of the Houses, while in 
the other it was clearly without—indeed one expressly 
within the province of another branch of the Grovernment. 

On the other hand, in People v. Webb, 5 N. Y. Supp. 
585, another similar investigation had been undertaken 
by the Legislature of the State involving alleged dis¬ 
honesty in connection with a contract for repairs of the 
State capitol, and the resolution, which was pry like the 
original S. R. 282, concerning a supposed d]emand “by 
public sentiment and the press for an investigation ”, 

directed such an investigation to be made, and contained 

. | 

a further avowal of “purposes of remedial legislation”. 
Notwithstanding this avowal of legislative intent, the 
Court, upon examination of the subject-matter sought to 
be investigated, reached the conclusion—as did the 
Supreme Court in the Kilboum Case —that (he subject- 
matter of the proposed investigation clearly concerned 
“judicial questions”, and that it was beyond the power 
of the Legislature to compel testimony. 
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It is of course obvious from what lias been said by 
the Supreme Court in the Kilbourn and Dougherty Cases, 
and from the'statute itself, that even were the Senate 
proceeding upon an investigation within its constitu¬ 
tional sphere, not all questions which might be asked, 
but only such as are “pertinent”, are required to be 
answered; and “pertinent”, as here used, has a consid¬ 
erably wider application than its technical application 
in the trial of causes in courts of law. There issues are 
framed, and the Judge can readily determine with exacti¬ 
tude whether a question is pertinent. Here there are no 
issues; the only guide-post is the subject-matter of the 
inquiry. 

In this situation, it is to be recalled, as previously 
pointed out, that the limits of the power are the neces¬ 
sity of the evidence to the effectual performance of the 
constitutional function. This limit of course inheres in 
the power of the courts as well to trench on the citi¬ 
zen's right of privacy only to the extent necessary to the 
administration of justice. Obviously no court would 
compel a witness to answer a question concerning his 
private affairs over his objection on that ground, how¬ 
ever relevant the matter might be, if such matter was 
alreadv admit tod bv the answer. For, clearly, there 
would be no necessity for it, notwithstanding the per¬ 
tinency. This precise point was ruled specifically with 
relation to a legislative inquiry in Matter of Barnes, 204 
X. Y. 108. There was involved there, also, an inquiry 
into alleged corruption and maladministration in con¬ 
nection with the public officers of the City and County 
of Albany in connection with public printing, and the 
resolution undertaking it contained a legislative avowal. 
The witness was called upon to answer questions con¬ 
cerning his interest in a printing company which had had 
public contracts. As to when he got his stock, whether 
he paid anything for it, whether he had talked with a 
certain party about the consideration for the stock, and 
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whether it was a gift to him,—all these questions he 
refused to answer. The Court of Appeals held that such 
evidence was not pertinent within the meaning of the 
statute, because the Committee already had sufficient evi¬ 
dence for legislative purposes and further interrogation 
simply involved unnecessary investigation, of private 
business. 

And because of the very vagueness which necessarily 
inheres in the situation, since questions of pertinency 
are not susceptible of determination by the usual stand¬ 
ards in the absence of issues; because of tfhe fact that 
the power, where it exists, is exercisable by either of the 
Houses, or even their Committees alone, without the 
usual provision for resort to the courts for judicial de¬ 
termination of the necessity of the evidence, such as is 
frequently provided by State legislation Effecting the 
same subject; and because the power is in its nature a 
direct invasion of one of the most sacred liberties of a 
freeman,—it behooves the courts, when th^ exercise of 
the power is called in question, zealously to safeguard 
the rights of the citizen, to be sure that tlie power at¬ 
tempted to be exercised is rightfully so, and not to allow 
any sentiments of delicacy at interfering \yith another 
branch of the Government to intrude in th<^ determina¬ 
tion of that question. 

As said by Mr. Justice Miller in the Kiibourn Case , 
the exercise of such power 

“ should be watched with vigilance! and when 
called in question before any other tribunal having 
the right to pass upon it that it should receive the 
most careful scrutiny” (p. 192). 

This extended review of the principles atnd decisions 
applicable to the statute here involved has been under¬ 
taken at this point because it is necessary throughout the 
succeeding discussion to keep in mind the nature and 
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limits of the authority to which the Act in question ex¬ 
tends, and it will avoid overlapping consideration of the 
subject in the subsequent Points. 

With these principles in mind, we come next to a dis¬ 
section of the Act to determine the essential ingredients 
of the crime. 

As has been seen, the first essential ingredient of the 
offense is the pendency before the Committee of an inves¬ 
tigation within the constitutional power, and authority 
in such Committee to administer oaths and require tes¬ 
timony. The remaining ingredients are apparent from 
the Act itself: (2) that the accused has been “summoned 
as a witness”; (3) “by the authority of either House” 

to give testimony upon the matter of the character 
first above described under inquiry before the 
Committee, 

and (4) “refuses to answer any questions pertinent to 
the question under inquiry”. 

Elementary requisites of a good indictment are that 
it shall allege all the essential ingredients of the crime, 
that it shall be sufficiently definite and certain to apprise 
the accused of the charge against him, and protect him 
against another prosecution for the same offense. 

1 Wharton's Criminal Procedure (10th ed.), 
Secs. 193, 194, 212; 

United States v. Cruikshank, 92 U. S. 542, 557, 
558; 

United States v. Carll, 105 U. S. 611, 613. 

It is likewise elementary that where jurisdiction of a 
tribunal of limited, as opposed to general, jurisdiction is 
in issue, it must be pleaded. It may not be assumed. 

Kernpe v. Kennedy , 5 Crunch. 173; 

Ex Parte Watkins, 3 Peters, 193, 204; 
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Brown v. Keene, 8 Peters, 112, 11^; 

Grignon v. Astor, 2 Howard, 319, ^40; 

15 Corpus Juris, 718, Sec. 2; 

2 Wharton's Criminal Procedure (10th ed.), 
Sec. 1063, pp. 1506-1510. ■ 

For example, an indictment for perjury} alleged to 
have been committeed before a tribunal of lijnited juris¬ 
diction will not be sufficient simply to allege the commis¬ 
sion before such tribunal; it is necessary to go further 
and show by proper averments of fact the niture of the 
proceeding before the tribunal, in order thqt the court 
may determine as matter of law whether it was a proceed¬ 
ing within the jurisdiction of the tribunal. 

Since the Senate, as has been seen, has p>ower to re¬ 
quire testimony only in investigations in its quasi-judi¬ 
cial capacity and in aid of legislation, and dqes not have 
any power to compel testimony generally ip any other 
kind of an investigation, it necessarily follows that this 
indictment must show facts from which th^ Court can 
see as matter of law that the inquiry where the witness 
refused to testify was one within the authority of the 
Senate Committee before which he appeared. The Com¬ 
mittee itself, as distinguished from the Senate, of course, 
has no power to summon witnesses except by authority 
of the Senate. The Act ( U . S. Code, Sec. 192; R. S. 102) 
itself relates only to persons summoned “by the author¬ 
ity of either house”. Consequently, the authority of the 
Committee is to be sought in the resolutions. Thus, the 
indictment sets forth the several resolutions—282 and 
294 (of 1922), 484 (of 1923) and 147 (of 1924) (Rec., pp. 
8 - 12 ). 

Following the recital of the resolution (Sl R. 147) of 
February 7, 1924, the indictment proceeds (free., p. 12), 

I 

“whereupon, and by force and under Authority of 
said resolutions”, 
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the Committee was empowered and directed to investigate 

“with particular reference to the protection of the 
rights and equities of the Government of the 
United States and the preservation of its natural 
resources, and to ascertain what, if any, other or 
additional legislation might be advisable, and to 
report’’, etc.; 

that said Committee did in fact thereupon proceed to 
exercise that authority, 

“and the matters so referred to said Committee 
then and there, to wit, at Washington, in said Dis¬ 
trict of Columbia, therefore came under inquiry 
before said Committee, and said Committee for 
that purpose did hold sundry hearings at which 
witnesses were examined and documents were pro¬ 
duced ; I and that said Harrv F. Sinclair was sum- 
moned as a witness bv the authoritv of the Senate 
to appear before said Committee at said hearings, 
to give testimony and produce papers, and, on 
December 4, 1923, did in fact appear before said 
Committee, at one of said hearings, to wit, at 
Washington, * * * and then and there was sworn 
as a witness before said Committee concerning 
said matters and questions so under inquiry before 
said Committee.” 

The indictment then proceeds further: 

“* * * that afterwards, to wit, on March 22, 1924, 
at Washington * * * said matters and questions 
then and there still being matters under inquiry 
before said Committee, said Harry F. Sinclair, 
having been theretofore, to wit, on March 19, 1924, 
again summoned by said Committee, by authority 
of thei Senate, to give testimony and to produce 
papers, and having been sworn as aforesaid, again 
did appear before said Committee as such wit¬ 
ness; * * 

It will be observed that it is first alleged that the in¬ 
quiry was under and by force of said resolutions, that is, 
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the resolutions previously described—282 of April 21, 
1922, 294 of June 5, 1922, 434 of February p, 1923, and 
147 of February 7,1924. Now, how could Mr, Sinclair be 
sworn on December 4, 1923, and the Committee be pro¬ 
ceeding on that date under and pursuant to tljie authority 
of a resolution not passed until a month and a half later? 
It is no mere confusion of dates; for, as wilj be seen by 
the following averments, that the accused having been 


again summoned March 19, 1924 (after the 


S. R. 147), “and having been sworn as aforesaid”, that 


is, December 4, 1923, before the passage of 
tion; it is no fault of the pleader’s; the fault) 
facts themselves. The purpose is manifest 


passage of 


the resolu- 
is with the 
that is, to 


attempt to reach back and seize upon an o^th adminis¬ 
tered when the Committee was proceeding under resolu¬ 
tions containing no avowal of a legislative purpose, mani¬ 
festly on their face judicial in character, and when the 
Committee teas without authority of the Senate to ad¬ 
minister an oath. This latter because of bungling—as 
the Government claims—on the part of the Senate in 
failing to extend, carry forward or revive 
end of the 67th Congress S. K. 292 of June 5, 


beyond the 
1922, which 

was the only authorization to the committee to swear 

S. R. 147 of 
nment that 


witnesses and compel testimony previous to 
February 7, 1924. It is said bv the Gove 
S. R. 434 of February 5, 1923, which purported to extend 
S. R. 282 of April 21, 1922 (which contain np authoriza¬ 
tion to take testimony), and S. R. 292 of Mjay 15, 1922, 
which has nothing whatever to do with the supject-matter 
here involved, named the latter in error instead of S. R. 
294 of June 5,1922, the one which did give the Committee 
power to swear witnesses. 

So, we have it on its face that the indictment alleges 
that the Committee was on March 22, 1924, proceeding 
under a resolution of February 7, 1924, and other resolu¬ 
tions, and that pursuant to the authority of hll the reso¬ 
lutions an oath was administered to the witness Decern- 
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ber 4, 1923, at a time when there was no resolution in 
force authorizing the administration of an oath. 

It is therefore apparent that the indictment does not 

purport to charge the administration of an oath pursuant 

to anv authority of the Senate. 

* 

Again, since from what has been said previously it 
would appear to be obvious that the inquiries upon which 
the Senate Committee was engaged prior to S. R. 147 
of February 7,1924, were in their nature judicial in char¬ 
acter, just as in the Kilbourn Case, supra, they would be 
quite beyond the power of the Senate. Consequently, it 
would not do in an indictment to couple together those 
resolutions with S. R. 147, which at least avowed—along 
with the continuance of the judicial inquiry—a legislative 
design, as the source of the authority to require the testi¬ 
mony. An inquiry pursuant to all the other resolutions 
would be clearly beyond the power of the Senate itself, 
to say nothing of the Committee, and the Committee it¬ 
self was without authority to call witnesses either De- 

m/ 

cember 4, 1923, or March 19, 1924 (when the accused was 
“again summoned’’), under the old resolutions, although 
on the latter date it had such authorization pursuant to 
S. R. 147 of February 7, 1924. So it could have been 
possible after February 7, 1924, for the Committee to 
engage in an investigation within the powers of the 
Senate pursuant to S. R. 147—although possible under 
the same resolution to be engaged in one without the 
powers. 

With all the resolutions coupled together as the source 
of authority, as the indictment does, how can an accused 
determine upon what authority the Committee is claimed 
to have proceeded f It is not even certainty of the lowest 
order. How can this Court tell by the indictment whether 
the Committee was proceeding with or without power? 
How could this Court tell but that a verdict against the 
accused was (Supported by evidence showing that the 
Committee was proceeding pursuant to the investiga- 
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tions ordered by S. R. 282 only, as extended by S. R. 434? 

The fault is deeper than lack of certainty. It cannot 
be contended that since S. R. 147 was the only one within 
the power of the Committee to compel testimony upon, 
the plural allegation will be disregarded ai|d the other 
resolutions treated as surplusage. The moment that con¬ 
clusion is reached, it is apparent then that the witness 
was never sworn under or pursuant to that inquiry, and 
not even alleged to have been. 

The next fault with the indictment is quite as grave. 
As has been seen previously, one of the essential ingredi¬ 
ents of the offense is that the questions propounded shall 
be pertinent. The pleaded of course recognized this, and 
specifically alleged that they were pertinent. But he also 
recognized that such an allegation was a mep legal con¬ 
clusion and insufficient. None of the questions involved 
on their face has any reasonable relevancy to any legis¬ 
lation on the subject which may even be conjectured, and 
consequently the pleader resorted to innuendoes to try 
to supply the inadequacy of his previous averment of 
pertinency and the apparent absence of tha t quality on 
the face of the questions. But here again the difficulty 
concerning the actual facts was more than the pleader 
was able to surmount. It will be seen from an examina¬ 
tion of each of the questions in the four remaining counts 
that on their face there is no apparent pertinency to any 
conceivable legislation; and it will be furtljer seen that 
the innuendoes completely fail to show anmeaning to 
the questions which would render them pertinent to any 
possible legislation on the subject. It will not escape 
notice, however, in such examination that, given certain 
reasonable possible meanings, the questions would be 
quite pertinent to the judicial inquiry phase of the inves¬ 
tigation. The first question is: 

44 Senator Walsh: Mr. Sinclair, I desire to in¬ 
terrogate you about a matter concerning which the 
committee had no knowledge or reliable informa-' 
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tion at any time when you had heretofore ap¬ 
peared before the Committee and with respect to 
which you must then have had knowledge. I refer 
to the testimony given by Mr. Bonfils concerning a 
contract that you made with him touching the Tea¬ 
pot Dome. I wish you would tell us about that.” 

And the innuendo is that the Senator thereby meant to 
elicit from Mr. Sinclair 

“facts, which then were within his knowledge, 
touching the execution and delivery of a certain 
contract * * * between said Mammoth Oil Com¬ 
pany, one F. G. Bonfils and one John Leo Stack,” 

executed bv Mr. Sinclair as President of the Mammoth 
Oil Company,i relating to rights in lands embraced in the 
Executive Order of April 30, 1915, and the lease of April 
7,1922, previously recited in the indictment ( Rec ., p . 13). 

Now, taking the “question” by itself, it really is not 
one at all. In fact it is to be observed that the stenog¬ 
rapher suffixed it not with a question mark but with a 
period; whereas it will be observed that in the following 
counts he used question marks. It obviously and plainly 
is a statement of a wish, not a question at all: “I wish 
you would tell us about that”. But disregarding this, 
and treating it as a question, the question immediately 
arises as to what it relates to, the contract or the testi¬ 
mony of Mr. Bonfils. Of course, if the “question” re¬ 
lates to the testimony of Mr. Bonfils, it obviously is not 
pertinent in the proper sense of that word. But the in¬ 
nuendo says that it was intended to elicit facts known to 
Mr. Sinclair about the execution and delivery of the con¬ 
tract. (Where the pleader got this idea, is a mystery; 
it never appeared anywhere on the trial, and, so far as 
anything of record is concerned, is a fact existing only in 
the imagination of the pleader and the averments of the 
indictment. This, of course, will be dealt with in subse¬ 
quent Points.!) Still this does not add enough to show 
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i 

that the question was to elicit information aidful to the 
Committee in recommending legislation. What “facts’’ 
about the execution and delivery of the contract did Sen¬ 
ator Walsh—not necessarily the Committee—want? 
What kind of a pen Mr. Sinclair signed it with? Perhaps 


it was a quill pen! That might be a matter 


of interest 


to some Senator, but how could it aid the Committee in 
recommending legislation? The description (if such it 
may be termed) of the facts fails quite to add anything 
to the previous averment of a legal conclusibn of perti¬ 
nency. 

In the fourth count ( Recp. 16), the question is: 


“Senator Walsh of Montana: Sine 
on the stand last Mr. John C. Shaff 
about an agreement between yourself 
tary Fall, under which Mr. Shaffer wa 
from you a certain portion of the territ 
by the lease which you secured for 
Oil Co. Will you tell us about that 


the 


e you were 
er told us 
and Secre- 
s to receive 
jory covered 
Mammoth 

blatter?” 


And the innuendo is that by the question w^s meant to 
elicit from Mr. Sinclair 


“facts which then were within hisj knowledge 

touching the making of a certain oral Agreement” 

I 

with Secretary Fall; that the lease then under negotia¬ 
tion would covenant to set aside certain land for the 
benefit of the Shaffer referred to in the question, which 
Sinclair knew was a pertinent question. Lil^e the other, 
there is nothing on the face of it to show amf pertinency 
to any imaginable legislation, whatever the interpretation 
placed on the question. Like the other, it is clearly open 
to at least two meanings, that is, a query about the testi¬ 
mony of Mr. Shaffer and a query about thb agreement 
with Secretary Fall. The latter might be pertinent to 
the judicial inquiry. The innuendo says it was the latter. 
It also might very reasonably be supposed to be calling 
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for a description of the particular territory Mr. Shaffer 
was to receive. But here again the innuendo fails fur¬ 
ther to indicate the nature of the “facts” sought respect¬ 
ing the oral agreement. Perhaps the conversation was in 
French; that would be a “fact”, and would fit the plead¬ 
er’s description. Yet, what possible pertinency could it 
have ? 

Proceeding to the fifth count (Rec., p. 17), the ques¬ 
tion is: 

“Senator Walsh of Montana: Mr. Sinclair, 
will you tell the committee where and when you 
met Secretary Fall during the months of Novem¬ 
ber and December last?” 

And the innuendo is that what was meant and under¬ 
stood was to elicit facts 

“touching conferences theretofore had between 
said Harry F. Sinclair and said Albert B. Fall, 
who had been Secretary of the Interior of the 
United States, who had been a witness before the 
said Committee and had testified to certain facts, 
the truth whereof the said Committee was desir¬ 
ous to establish in the determination of further 
facts touching the execution and delivery” 

of the lease of April 7,1922. The innuendo adds nothing 
to the description of the “facts” that shows them to be 
pertinent to any legislative inquiry. The question here 
is clear enough as to what the facts sought were; that is, 
when and where in November and December, 1923, Mr. 
Sinclair met Mr. Fall (long after the execution of the 
leases and after Mr. Fall’s retirement from office). Sup¬ 
pose the answer to the question was “November 15th and 
December 15th, 1923, at the Shoreham Hotel each time”. 
How could that possibly aid the Committee in recom¬ 
mending legislation? Of course it is easy to see how a 
response to this question might furnish some informa¬ 
tion which might be thought by Senator Walsh to be very 
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helpful to the Government’s special prosecutors of the 
civil and criminal proceedings instituted pursuant to 
Joint Resolution 54. For illustration, in those litiga¬ 
tions, if it were considered that Mr. Fall’s testimony was 
not likely to be helpful to the Government, it might be 
thought desirable to attempt to discredit it by insinuat¬ 
ing that it had been influenced by Mr. Sinclair, which 
insinuation might have some weight if meetings between 
them were known to have occurred, but wojuld fall flat 
if the fact was that no such meetings had occurred. 

In the remaining count, the ninth (Rec.) p. 21), the 
question is: 

‘ 4 Senator Adams: Mr. Sinclair, I Relieve in an 
earlier hearing you testified, in answer to a ques¬ 
tion, that you had in no way, and npne of your 
companies had in any way, given or loaned any¬ 
thing to Secretary Fall. Is that correct?” 

Again, the question is wide open to two constructions; 
that is: Is that a correct statement of Mjr. Sinclair’s 
previous testimony, or was the previous testimony cor¬ 
rect? The innuendo points rather toward^ the latter; 
that is, that there was designed to be elicited facts within 

Mr. Sinclair’s knowledge 

* 

“touching the circumstances under which said 
lease of April 7,1922, had been made, and the ques¬ 
tion whether any improper or unlawful means or 
influence had been used in the procurement of said 
lease;”. 

The latter part of the innuendo is not quit^ intelligible, 
that is, “to elicit * * * facts # * * and the question”; 
but, assuming the sense of it to be as implied by the first 
part, what possible bearing on prospective legislation 
could an answer have? Suppose the answer Jwere ‘‘Yes’ 
or suppose it were “No”; the consequence Jvvould be the 
same from a legislative viewpoint in either case. 
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There is ho pretense that the bribery statutes are in¬ 
adequate or in need of amendment. Here, again, how¬ 
ever, there is a perfectly clear relation, on the construc¬ 
tion of the question asserted, to not only the civil litiga¬ 
tion in the courts, but the criminal investigation about 
to be instituted by the grand jury at the time of the 
interrogatory. 

One cannot read these questions without becoming 
incensed at the unfairness of them in the existing situa¬ 
tion. “It is abhorrent to the instincts of an American.’’ 
(Mr. Justice Bradley, in Boyd v. United States, 116 U. S. 
616, 631.) But of course it is not merely unfair, it is 
lawless. It is a question of law, and that question is, can 
this Court see in any of these four questions, aided as 
much as they can be by the innuendoes, given any con¬ 
struction most favorable to the prosecution, any reason¬ 
able degree of relevancy to any reasonably conceivable 
legislation the Committee could recommend. Of course 
that is not the standard to judge by. An indictment must 
be certain. If the questions are open to two meanings, 
it is not certain. But, favoring them with every intend¬ 
ment, how possibly can they be seen to be pertinent I It 
must be seeahle to the court, not merely imaginable . The 
charge is that they are pertinent, not that they might be 
pertinent, and the Court has to be shown by proper aver¬ 
ments that they are pertinent for the indictment to be 
good. 

The learned Judge of the court below who passed upon 
the demurrers clearly recognized the faultiness of the 
averment of pertinency in failing to charge facts consti¬ 
tuting a crime, but depending on the pleader’s purely 
legal conclusion that the questions were pertinent, as will 
be seen by his memorandum opinion (Rec., pp. 48, 49). 
But, curiously enough, he fell into a quite understandable 
error when he came to apply his ruling, with the result 
that he dismissed but three counts instead of all of them, 
as should have been done upon the proper application of 
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his holding. He had reached the conclusion that the 
pleader’s bare legal conclusion of pertinency was insuffi¬ 
cient; but when he came then to an examination of the 
various counts he seemed to have subjected tliem to the 
test of whether any of them showed on their face that 
they were not pertinent, dismissing such as did, leaving 
stand the others; in effect having imposed upon the de¬ 
fense the burden of establishing or convincing him of the 
impertinency of each count, instead of imposing the bur¬ 
den where it belonged, upon the prosecution ti> establish 
convincingly to the court that the questions w^re in fact 
pertinent. 


POINT II. 

I 

A verdict for the defendant should have been in¬ 
structed. 

Assignments of error numbered 1 to 8, inclusive, and 
12 to 16, inclusive ( Recpp. 56, 57, 157, 158), will be 
dealt with under this Point. They are, in substance, the 
refusal of the Court to instruct a verdict for the defend¬ 
ant, for lack of evidence to establish the essential ingredi¬ 
ents of the offense; and denial of requested instructions 
to the jury to the same effect. 

As has been seen under Point I, it is well settled that 
the refusal to answer a question in any inquiry of a 
Senate committee is not necessarily an offemse under 
the statute; and that the only character of inquiries in 
which the Senate has power to compel testimony are 
those inquiries of a quasi-judicial nature, s^ich as im¬ 
peachments committed to it by the Constitution, and 
inquiries in aid of legislation. It is not contended by the 
Government that any inquiry of the former class is in¬ 
volved, but rather only one in aid of legislation. 
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Notwithstanding an absurd contention by the Gov¬ 
ernment to the contrary on the trial, it is of course ob¬ 
vious that no Committee, any more than an individual 
Senator, has any power to require testimony on any sub¬ 
ject within the proper jurisdiction of the Senate itself 
without express authorization from the Senate. The 
power, so far as legislation is concerned, is not an ex¬ 
press power, to begin with, but only an implied power in 
aid of the constitutional function of legislation (McGrain 
v. Daugherty , 273 U. S. 135), itself a power only of the 
whole Senate as a body, not of the committees or indi¬ 
vidual members. But, in any event, discussion of the 
abstract problem is unnecessary, for the simple reason 
that the express provision of the statute here is 

“Every person who having been summoned as 
a witness bv the authority of either House * * 

(U. S. Code, Sec. 192; R. S. 102). 

It is not even pretended that there is, by standing 
rule, or even practice, a general authorization on the part 
of the Senate to Committees to summon witnesses. On 
the contrary, the uniform practice of the Senate is to pass 
a resolution authorizing and instructing a Committee to 
conduct an inquiry; such resolution either expressly au¬ 
thorizing the requiring of testimony, when such may be 
the will of the Senate, or containing no such authoriza¬ 
tion, if that may be its will. An illustration can be found 
in the very resolutions here in question. The first one, 
S. R. 282 ( Dec., p. 8), it will be observed, contains no 

authorization to call witnesses. Presumablv it mav have 

* * 

been supposed that the papers sent for would themselves 
be suificient to inform the Committee which was to con¬ 
sider them. If an examination of them bv the Commit- 
tee, after their receipt, indicated that additional informa¬ 
tion was desirable—as apparently proved to be the case 
—an additional resolution (S. R. 294) was passed a few 
weeks later expressly authorizing the requiring of testi- 
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mony ( Rec ., p. 9). It will be observed that siich resolution 
also carries authorization to the Chairmaij of the Com¬ 
mittee or any member to administer oaths and sign sub¬ 
poenas for witnesses (p . 9). 

The further absurd contention was m4de upon the 
trial that by virtue of Section 191, United States Code 
(R. S. 101), any member of either House m^y administer 
oaths to witnesses in any matter depending therein or 
before any Committee thereof, without any authorization 
by the particular House, that is, by virtue of that statute 
alone. The obvious purpose of that statute of course is 
merely to capacitate the members to administer oaths. It 
is elementary that an oath, to be a legal oath in any 
situation, must be one authorized by law. The Senate 
alone of course cannot make laws. Consequently, it was 
necessary that a law be enacted by the two Rouses which 
would simply capacitate a certain class of persons to ad¬ 
minister oaths in authorized circumstances. Would it 
not be absurd to contend that a general statute of the 
United States making notaries public competent to ad¬ 
minister oaths, authorizes such notary public thereby to 
constitute himself a court and swear witnesses and try 
causes? Yet, that is the length of the Government’s con¬ 
tention; that because of Section 101 of the statutes any 
Senator, without any further authority froid the Senate, 
could on his own initiative seize a bystandejr, swear him 
as in a pending inquiry in the Senate, and thus make him 
liable to the penalties of Section 192, U. S.j Code ( R . S. 
102), for refusal to answer. 

It is clear, therefore, that the offense denounced by 
the statute here involved can be committe|d before the 
Senate itself only when that body may be ^ngaged upon 
an inquiry in the discharge of its constitutional quasi¬ 
judicial functions or in aid of its legislative functions; 
and before any Committee of the Senate only when such 
Committee has not only been authorized to undertake the 
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inquiry, but also had delegated to it “the authority of” 
the Senate to summon and swear witnesses and require 
their testimony. For the sake of brevity, such an inquiry 
will hereinafter be referred to as an authorized inquiry, 
in either case; including* of course in the case of the 
Committee such a delegation of authority. 

Having in mind that fundamental principles of the 
criminal law require that every essential ingredient of 
the offense must not only be alleged in the indictment, as 
seen under Point I, but also upon the trial must be proven 
as alleged, and that beyond a reasonable doubt, and that 
the accused is entitled to the presumption of innocence 
(Agnew v. United States, 165 U. S. 36; Underhill on 
Criminal Evidence (2nd ed.), pp. 35, 40; 3 Bishop’s New 
Criminal Procedure (2nd ed.), p. 818) it is desirable 
again to observe what are the essential ingredients of 
the offense attempted to be charged in the indictment, 
with a view to seeing whether they have been so proved. 

They are: 

(1) The pendency before the Committee of an author¬ 
ized inquiry. 

(2) That the accused was legally summoned to ap¬ 
pear before said Committee. 

(3) That the accused, having appeared, was duly 
administered an oath by an authorized person. 

(4) That questions were propounded to the accused 
by the Committee which were pertinent to such author¬ 
ized inquiry. 

(5) That the accused refused to answer the questions 
propounded. 

It is confidently asserted that there is an utter failure 
of proof of every one of these ingredients, except the last. 

As the first three are more or less interdependent, 
they will be considered together. 
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These questions will be dealt with under the following 
subdivisions: 

A. There was no proof of an authorized inquiry, a 
legal summons, or duly administered oath. 

B. There was no proof that the questions propounded 

were questions of the Committee. 

. 

C. There was no proof that the questions were perti¬ 
nent. 


A. 

There was no proof of an authorized inquiry, a legal 
summons, or duly administered oath. 

It may be observed at this point that th|e trial Court 
ruled that the question of whether the Committee was 
authorized, whether the summoning was legal, and 
whether the administration of the oath was by an author¬ 
ized person and in force March 22, 1924, were ail ques¬ 
tions of law for its decision, and he decided them affirma¬ 
tively ; pursuing a like course with respect tc the question 
of pertinency of the questions. He did not submit his 
findings as instructions to the jury, but submitted to it 
only the questions of fact whether the accused was sum¬ 
moned (regularly or irregularly), whether 
whether he was sworn as a matter of fact, 
he was asked the questions and refused to Answer them. 
( Recp. 170). 

The question of the propriety of that 
dealt with in a subsequent Point, and, for the purposes 
of the argument here, it will be assumed that the ques¬ 
tions determined by the Court are wholly questions of 
law; although it is later contended, and it is thought dem¬ 
onstrated, that they are really mixed questions. 

The questions involved were propounded and answers 
thereto refused on March 22,1924 (Rec., p. 89). It is not 


pe appeared, 
and whether 


procedure is 
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pretended that the accused was sworn by any one on that 
date or at any other time subsequent to the passage of 
S. R. 147, February 7, 1924, which was the first and only 
resolution containing any avowal, or hint, even, of leg¬ 
islative intention. What is relied on for proof of the 
administration of an oath is an oath administered De¬ 
cember 4, 1923, when the Committee was proceeding 
under previous resolutions (Rec ., pp. 88, 89). It is there¬ 
fore quite manifest that the resolution of February 7, 
1924 (S. R. 147) cannot be relied upon in any degree 
whatever as establishing the pendency of an authorized 
inquiry, as the accused was never sworn under it. In 
fact, he was not even validly summoned upon his appear¬ 
ance March 22, 1924. What happened was, a subpoena 
was issued (Exhibits 15 and 15a; Rec., pp. 82, 83) by the 
Chairman of the Committee to the Sergeant at Arms, and 
apparently by the Sergeant at Arms incorporated in a 
telegram (which is the paper actually introduced in evi¬ 
dence) to William C. Hecht, United States Marshal at 
New York City, which telegram does not pretend to dep¬ 
utize the Marshal but simply asks him to “Please serve 
the following subpoena ”. And the supposed return of 
service offered is simply a certification by said Hecht as 
United States Marshal —not even pretending to be a Dep¬ 
uty Sergeant ■, at Arms—that he served the within sub¬ 
poena, that is, the telegram, on the accused, and no re¬ 
turn by the Sergeant at Arms at all. Of course, it be¬ 
comes immaterial whether he was summoned at all in an 
inquiry pursuant to S. R. 147 of February 7, 1924, if he 
was not sworn in such an inquiry. 

As has beeen seen, what is attempted to be relied 
upon for proof of the administration of an oath, is the 
oath administered December 4, 1923; and there is no 
proof of any summons having been issued or served 
prior to the administration of that oath, although the 
language of the statute is “Every person who having 
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been summoned as a witness,” etc. And, iii any event, 
it must be obvious that an oath taken before the com¬ 
mencement of a proceeding is entirely extri-judicial as 
to such proceeding, and of no effect whatever therein. 

It follows, therefore, that in the determination, of the 
question of law whether there was an authorized inquiry 
pending before the Committee on March 22, 1924, S. R. 
147, of February 7, 1924, must be completely discarded. 
The authority, if it is to be found at all, must be found 
in the character and efficacy of the previous resolutions— 
not in S. R. 147. 

To illustrate: Suppose the Kilbourn occurrence had 
arisen in the 67th Congress and had been referred to the 
Committee on Public Lands and Surveys, and it had insti¬ 
tuted an inquiry, and Mr. Sinclair had been summoned 
before it and sworn December 4,1923; and su ppose there¬ 
after, i. e., February 7, 1924, S. R. 147 was referred to 
the same Committee, just as it was, and an inquiry insti¬ 
tuted by the Committee, and the Chairman (telegraphed 
Mr. Sinclair to attend this session of March 22, 1924, 
which he did, and he was asked certain pertinent ques¬ 
tions and refused to answer them; not being sworn on 
this occasion, and not even summoned (regularly). Could 
it for a moment be contended that his refusal in such a 
situation constituted an offense under the statute in¬ 
volved! The answer is obviously “No”, because of the 
absence of the requisite ingredients of sujnmons and 
oath. Now, clearly, it would not be sufficient to supply 
such omission to refer to the summons and oath taken in 
the Kilbourn inquiry. So, here, for the oath of Decem¬ 
ber 4,1923, to be of any effect in the establishment of the 
offense, it must necessarily depend on two propositions, 
viz.: (a) The efficacy of the resolutions precedent to Feb¬ 
ruary 7,1924, to establish an authorized inquiry; and (b) 
the continuance of such inquiry or inquiries and pendency 
thereof March 22, 1924. The solution of the latter of 
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these two problems appears to be the easier, and may be 
definitely determinative, for, unless it is affirmatively 
established that there was an authorized inquiry pending 
December 4,1923, and that it continued to pend until and 
including March 22, 1924, the case necessarily falls. 
There is no proof whatever in favor of the proposition 
of continued pendency March 22nd, except that Senators 
Adams and Walsh were permitted to testify, over the 
objection of the defendant that a legal conclusion was 
involved, that the Committee was sitting “in obedience 
to these resolutions’’ ( Rec ., p. 88), and “pursuant to the 
resolutions” {p. 89). Of course, if this testimony is to be 
regarded as facts, it was matter for the jury, instead of 
matter of law for determination by the court as was 
ruled; clearly, however, it is but an expression of legal 
opinions, and therefore establishes nothing. 

Standing Rule XXV of the Senate provides (2) that 
the Committee shall continue until their successors are 
appointed, and (1) that they shall be appointed at the 
commencement of each Congress (Senate Manual , 67th 
Congress , 4th Session; Senate Documents , Vol. 9 , pp . 
27, 30); thus automatically by the appointment of the 
new Committee with the new Congress, the old Com¬ 
mittee is dissolved. 

Presumablv, in such circumstances, in ordinarv 
course resolutions unacted on by a committee at the 
expiration of the Congress die with the Committee, and 
if it is desired that the result shall be otherwise, it mav 
be so resolved. 

There is nothing in the holding of the Supreme Court 
in McGrain v. Daugherty , 273 U. S. 135, that the Senate 
is a continuing body, that conflicts with the foregoing 
view. Indeed, the suggestion 

“that the committee [resolution] may be con¬ 
tinued or revived now by motion to that effect, 
and if continued or revived will have all its origi¬ 
nal powers” (p. 181), 
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is a plain implication that without special action to con¬ 
tinue the force of resolutions from one Congress to an¬ 
other, they would expire, as do the committees, under 
the Senate Rules. And it is manifest that siich was con¬ 
sidered to be the situation in this particular instance by 
the fact of the passage of S. R. 434 of February 5, 1923, 
for the express purpose of, and with no otherj object than, 
continuing the authority of S. R. 282 

11 until the end of the Sixty-eiglith Corjgress” 

and authorizing it to sit 

4 4 after the expiration of the present Congress 
until the assembling of the Sixty-eighth Congress, 
and until otherwise ordered by tljie Senate”. 
(Rec., p. 10). 

I 

Disregarding for the moment the as-is-dlaimed acci¬ 
dental failure of this resolution to extend s] R. 294 (the 
only one which authorized requiring testimony, and 
which for the foregoing reason would have! expired for 
lack of extension upon the assembling of tile 68th Con¬ 
gress December 3, 1923, the day before the witness was 
sworn), consideration will be given for the; moment to 
the terms of S. R. 282 and S. R. 434 concerning the 
tenure of the authority. 

S. R. 434, as seen, fixes three different, 
extent conflicting, limits, i.e., “until the end 
eighth Congress”, “until the assembling of the Sixty- 
eighth Congress, and until otherwise ordered by the 
Senate”. 

Now, regardless of which of these is t<|> be deemed 
applicable, they are all of course subject to| the implicit 
limitation of S. R. 282, that is, the accomplishment of 
the whole objective, i.e. “to report its findings and recom¬ 
mendations to the Senate” (Rec., p. 9). 

It would be a senseless construction of the time limits 
authorized to construe them as authorizing an inquiry 


and to some 
of the Sixtv- 
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to be continued beyond the accomplishment of the pur¬ 
pose of the resolution; in reason, necessarily, when such 
objective has been accomplished short of the time limit 
within which it was authorized to be accomplished, the 
authority comes to an end. 

Thus, we find that on January 7, 1924, Senator Cara¬ 
way introduced Senate Joint Resolution 54 ( Congres¬ 
sional Record, 68th Congress, First Session, Volume 65, 
Part I, page 583). That resolution ( Rec., p. 130), not 
set forth in the indictment, dealing with the leases and 
contracts, begins with a “Whereas” reciting that the 
leases and agreements the subject of inquiry under S. R. 
282 “were executed under circumstances indicating fraud 
and corruption”, followed by a “Whereas” that they 
were entered into without authority on the part of the 
officers purporting to act for the Government, and fol¬ 
lowed by another “Whereas” that they were made in 
defiance of the settled policy of the Government to main¬ 
tain in the ground a great reserve supply, and then re¬ 
solves that the President be authorized and “directed” to 
institute suits 1 for recovery of the land and such prosecu¬ 
tions, civil and criminal as may be warranted, and au¬ 
thorizes the appointment of special counsel. Of course 
these “Whereases” are nothing but an ineffectual and 
unwarranted adjudication, or attempted adjudication, of 
the validity of the leases, quite beyond the Senate’s 
power; but they are very plainly a specific compliance 
with S. R. 282, in the way of attempted findings concern¬ 
ing the “rights and equities of the Government of the 

United States” called for bv that resolution. 

% 

The resolution was immediately referred to the Com- 
mittee on Public Lands and Surveys, and on January 24, 
1924 (C. R . ibid., Pt. 2, 1375), by unanimous vote of the 
Senate, the Committee was discharged from further con¬ 
sideration of the Joint Resolution. It was debated from 
day to day thereafter ( Congressional Record, ibid., pp. 
1518-1549, 1592-1624, 1668-1694, 1718-1729), and finally 
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passed the Senate January 31, 1924 (Congressional Rec¬ 
ord, ibid., p. 1729). Thus, upon the discharg^ of the Com¬ 
mittee from the consideration of Senate Joint Resolution 
54 there was completely accomplished thje object ex¬ 
pressed in S. R. 282. 

For the purposes of this argument, it majses no differ¬ 
ence that the Committee did go on investigating. The 
point is that even if it were supposed the Original pur¬ 
pose of the resolution was legislative, that hhd been com¬ 
pletely accomplished, and the further activity of the Com¬ 
mittee was but in seeking evidence to support the litiga¬ 
tion ordered instituted by the resolution. (The Joint 
Resolution passed the House, and was signed by the 
President February 8,1924.) 

On February 7, 1924 (Congressional Record, ibid., p. 
1972), Senator La Follette, the author of the old S. R. 
282, introduced S. R. 147, which is an exact counterpart 
of S. R. 282 and S. R. 294 combined, with tjie important 
addition of an avowal of legislative intent. In explain¬ 
ing the reason for the new resolution, it was shown that 
Mr. Fall had been called for examination by the Commit¬ 
tee, and had appeared, and had challenged its authority 
upon the very ground that the previous resolutions were 
no longer in force, the subject-matter being embraced in 
Joint Resolution 54, of which the Committee had been 
discharged and upon which the Senate had itself finally 
acted. The rssolution (S. R. 147) was passed immedi¬ 
ately by unanimous consent. 

As stated, S. R. 147 was co-extensive wit^i all the pre¬ 
vious resolutions, an exact duplicate, except for the addi¬ 
tion of the avowal of legislative intent. Why would a 
completely new resolution be passed thus Covering the 
entire field, instead of a mere amendment to add the leg¬ 
islative avowal, if it were not recognized by the Senate 
itself that the old resolutions, having been acted upon, 
were no longer alive ? 
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Again, it will be noted that upon liis last appearance 
before the Committee in December, 1923, Mr. Sinclair was 
finally excused (Rec., p. 151). 

Finally, we have the Committee’s own interpretation, 
for what it is worth, of what resolution it was proceeding 
under March 22, 1924, as shown by its report to the Sen¬ 
ate of the accused’s refusal to testify (Congressional Rec¬ 
ord, p. 4723, March 22, 1924): 

“Proceeding Under Senate Resolution 147.” 

Do not these facts lead more reasonably to the con¬ 
clusion that the earlier resolutions had all expired before 
February 7, 1924, than that they were still in force, serv¬ 
ing no purpose whatsoever, not covered by the resolution 
of February 7, 1924, after that date? 

But the affirmative is not upon the defendant. If there 
is insufficient ground definitely to draw the legal conclu¬ 
sion that these prior resolutions were still in force March 
22, 1924, it follows that there could be no authorized in¬ 
quiry pending in which the accused had been summoned 
and sworn as a witness—essential ingredients of the of¬ 
fense—on that! date. Yet, on the other hand, it does not 
follow that, even if any of the prior resolutions were in 
effect March 22, 1924, there was an authorized inquiry 
afoot on March 22, 1924. To the determination of that 
conclusion it is necessary to consider two questions: (a) 
Whether the inquiry directed by S. R. 282 (carrying no 
legislative avowal) on its face affirmatively appears to be 
one in aid of legislation; and (b) if so, whether there was 
any authorization to require testimony. If the answer to 
the latter is in the negative, it is unnecessary to consider 
the former, so that (b) will be dealt with first. 

It will be remembered that S. R. 282 carried no au¬ 
thority at all to call witnesses; that a few weeks after its 
passage S. R. 294 was passed, which did authorize the 
taking of testimony. But it will be remembered that S. R. 
434, which extended S. R. 282 past the end of the session, 
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erroneously (as is claimed) failed to extent S. R. 294, 
the one carrying authorization to call witness. 

If it be a fact, as previously contended, jand as seems 
to be demonstrated by the fact of the passage of S. R. 
434, which would otherwise be superfluous] that author¬ 
izations do not carry over from one Congress to another, 
unless expressly extended, it will be seen tijiat there was 
no authority after December 3,1923 (the beginning of the 
68th Congress) in the Committee to require testimony 
until February 7, 1924. Can this Court with assurance 
say, as matter of law, that S. R. 294 carried over of its 
own force? 

We come next to the principal question, (a) the nature 
of the inquiry under S. R. 282 in any event, i As has been 
pointed out, there is no legislative avowal. That, of 
course, is not controlling, but nevertheless if is an impor¬ 
tant circumstance. The tenor of the resolution itself, 
however, the subject-matter of the inquiry, that is, 

“to investigate this entire subject of leases upon 
Naval Oil Reserves, with particular reference to 
the protection of the rights and equities of the 
Government ’ ’, 

is hardly capable of but one construction, i, e. that the 
nature of the inquiry was purely judicial] The rights 
and equities of the Government in these leases could not 
in any manner be affected by any valid legislation. Only 
the courts could deal with them. The contracts were exe¬ 
cuted, delivered, and in effect. If there was fraud in 
their negotiation; if they were in excess of the authority 
of the Government officials, the courts, ahd the courts 
alone, could remedy that; no legislation could. 

One cannot read the debates in the Senate with re¬ 
spect to this inquiry and escape the conclusion that pre¬ 
cisely what the Senate was doing was attem pting to reach 
a legal opinion about whether the leases were invalid for 
want of authority, and attempting to assemble evidence 
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to determine whether corruption had attended their nego¬ 
tiation. Clearlv these were not matters that the Senate 

* 

could adjudicate. It fully recognized that, as will he 
seen hv the debates in the Senate while Senate Joint 
Resolution 54 was pending. 

At page 1313 of the Congressional Record (68th Con¬ 
gress, First Session; Vol. 65, pt. 2), Senator Walsh ex¬ 
pressly refersi to it as in its nature a judicial inquiry. 
At page 1592,' Senator Lenroot says the Committee had 
never been able to come to a decision on the question of 
legality of the lease; again, at pages 1598, 1607-1611 he 
questioned the propriety of the Senate attempting to 
decide the judicial questions. The whole debate (pp. 
1518-1549,1592-1624,1668-1694,1718-1729) is replete with 
recognition of the judicial character of the inquiry. The 
propriety of attempting to declare in that resolution the 
invalidity of the leases, which it was recognized could be 
determined only in the courts, was frequently ad¬ 
verted to. 

And it is to be remarked that the only legislation 
embraced in S. J. R. 54 is the authorization to the Presi¬ 
dent to employ special counsel to proceed in the courts in 
relation to the matter; legislation which obviously could 
have been conceived quite without the necessity of gath¬ 
ering evidence for the prosecution of the litigation. 

If the activities under the resolutions, as disclosed 
now and then by the debates reported in the Congres¬ 
sional Record, are to be noticed, it is obvious beyond 
argument that the Committee had constituted itself a 
grand jury. For example, at page 1391 (Ibid.) Senator 
Heflin says: 

“The Committee is acting as a grand jury and 
should igo on and indict—find all the facts and 
report them to the Senate in the indictment. We 
are trying to apprehend the fellow who is to be 
indicted and to keep him from disposing of the 
property of the Government which is now in his 
possession.” 


51 


And none of the Committee in the least disagreed with 
him. Indeed, at times some of the Senators indulged in 
the less dignified role of vying with the intelligence 
unit of the Department of Justice {Cong. Rec., ibid. pp. 
1621-1623). 

When they so far “forgot their high functions” and 
indulged in “such an utter perversion of thbir powers” 
(Kilbourn v. Thompson, 103 U. S. 168, 2oji, 205), and 
showed such 

“an absolute disregard of discretion and a mere 
exertion of arbitrary power coming within the 
reach of constitutional limitations,” 

it is the duty of the courts to interfere. 

Marshall v. Gordon, 243 U. S. 521, 545. 

But, again, it is to be remembered that this Court is 
not under the necessitv of finding afiirmatibelv that the 
Committee was engaged in an unauthorized inquiry. The 
burden of proof is of course on the prosecution, and the 
query is, can this Court say beyond a reasonable doubt 
that the Committee was engaged upon an iijquiry in aid 
of legislation? It will not do to indulge a bresumption 
to that effect. No presumption known to the law is as 
strong as the presumption of innocence. No presump¬ 
tion can be indulged in the place of proof to establish an 
essential ingredient of a crime. 

As this Court said, in Egan v. United States, 287 Fed. 
958: 

“The government is by law burdened with the 
obligation of proving the case set out in the indict¬ 
ment, in every material part, beyond Ja reasonable 
doubt; and before the jury can lawfully return a 
verdict of guilty they must find that everv element 
essential to establishing guilt, lias been so proven. 
The law demands acquittal, unless every material 
and necessary fact upon which a conviction de- 
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pends is 1 proven, to the satisfaction of each indi¬ 
vidual juryman, beyond a reasonable doubt. ’ ’ 
(p. 967). 

See, also, to the same effect: 

Agnew v. United States, 165 U. S. 36, 49; 41 
L. Ed. 624; 

Chfatt v. United States, 197 U. S. 207, 222; 

LilienthaUs Tobacco v. United States, 97 U. S. 
237, 266; 24 L. Ed. 901; 

Underhill’s Criminal Evidence, (2nd ed.), Sec. 
23; 

3 BI ash field’s Instructions to Juries, Sec. 
5675, p. 3599, #14. 

A case precisely analogous to the present, so far as 
the principle respecting presumptions is concerned, is 

State v. Shelley, 166 Mo. 616. 

The offense involved there was the false personation 
of an elector and voting thereby. On the trial the elec¬ 
tion rolls had been introduced in evidence, but no proof 
made of the actual existence of the elector impersonated; 
the Court holding that the presumption of regularity 
attendant upon the keeping of such rolls relieved the 
necessity of proof. The Supreme Court of the State 
reversed the conviction on account of this ruling, saying 

( p . 618): 

“The instruction under review evidently rests 
its taproot upon the idea that inasmuch as it will 
be presumed that the registration officer, in regis¬ 
tering the name of Joseph Connelly as an elector, 
did his duty in the premises, from thence the pre¬ 
sumption arises that Joseph Connelly was an elec¬ 
tor; but such a presumption cannot overlook or 
overcome the presumption of innocence, which in 
every case is to be regarded as a matter of evi¬ 
dence, to the benefit of which the party is entitled.” 


The question frequently arises in prosecutions for 
seduction. Perhaps no more sacred presumption is known 
to the law than that of chastity of womanhood. Time 
and again convictions have been had where |he presump¬ 
tion of chastity was indulged to dispense with proof. 
But when such cases have reached an appellate court the 
convictions have been reversed. Such a casa was West v. 
State, 1 Wis. 209, where the Court said: 

“But these excellent and humane presumptions 
of law, so pregnant with the testimony which it 
bears to the dignity and honor of human nature, 
are always to be used in the administration of jus¬ 
tice as a weapon of defense, not of assault. They 
are the shield of the accused, not the sword of the 
prosecutor. 

“The State cannot be permitted to presume the 
immediate pre-existence of that chastity, with the 
destruction of which the defendant is Charged. 

“The presumption of innocence 'which the law 
affords the defendant must be as broid as the of¬ 
fense charged, and it would seem thkt the scope 
and strength of that presumption should not be 
lessened or impaired by counter-presumptions.” 

See, also: 

Lucas v. United States, 163 U. S. fel2; 

Underhill's Criminal Evidence (2pd ed.), Sec. 
19, p. 35; j 

State v. McDaniel, 84 N. C. 803; 

Commonwealth v. Whitaker, 131 Mass. 234; 

People v. O'Brien, 130 Calif. 1; 

People v. Roderigas, 49 Calif. 11; 

People v. Krusick , 93 Calif. 79; 

Lawson on Presumptive Evidence (2d ed.), 
pp. 525, 526; 

2 Chamberlayne, the Modern I^aw of Evi¬ 
dence, Sec. 1228, pp. 1557,1558. | 
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B. 

There was no proof that the questions propounded 
were questions of the committee. 

The next essential ingredient of the offense which it 
is contended was not proven, is, that the questions were 
propounded by the Committee. 

As has been previously shown, there is no authority 
in an individual Senator to require testimony; the power 
initially is in the Senate. That body may delegate its 
authority to inquire to a Committee. If it has regularly 
done so, the Committee may require an answer to a ques¬ 
tion; but it is submitted that until and unless the Com¬ 
mittee (and maybe only the Senate itself, since it alone 
possesses the constitutional power)—as distinguished 
from anv single member thereof—has demanded an an- 

* w 

swer to the question, no offense can be committed by a 
refusal to answer a question propounded by an individual 
Senator. 

Here there is no proof whatever that the questions 
charged were asked, except that Senator Walsh asked 
three of the questions and Senator Adams asked the 
other, which the defendant declined to answer. No at¬ 
tempt was made to prove that the Committee had adopted 
the questions, i Indeed, it is clear from the record of the 
proceedings in evidence that the Committee did not adopt 
the questions. 

It is the usual practice with the Senate (and House 
as well) that when a witness under examination before a 
Committee has propounded to him a question by one 
member of the Committee, which he declines to answer, 
to follow one or the other of the two following courses: 
Either for the Committee itself to vote upon the question 
of whether he shall be required to answer, and, if the 
vote be in the affirmative, to resubmit it to him, or for 
the Committee to make a report to the House, the witness 
to be summoned before the full House, and by vote of the 
House ordered to answer the inquiry. 
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Jefferson's Manual, sec. 13; 

3 Hinds' Precedents of the Hoihse of Repre¬ 
sentatives, p. 120. 


Cases where the House debated whether witness 
should answer, are many. See the following in 3 Hinds' 
Precedents of House of Representatives : Ej. W. Barnes, 
sec. 1695; J. Madison Wells, sec. 1698; J. B. Stewart, sec. 
1689; Richard B. Irvin, sec. 1690; George F. Seward, sec. 
1699. The remarks of the Speaker (in 1868) on this point 
are interesting (.5 Hinds' Precedents, sec. 1685, p. 27). 
In Woolley's Case, sec. 1685, p. 26, the speaker said: 


“The Chair overrules the point of order on the 
ground that the uniform usage of the House from 
the Twelfth Congress down to the present time has 
been that where a witness is before a Committee 
of the House that is authorized to send for per¬ 
sons and papers, and refuses to testily, he is first 
to have an opportunity to explain to the House of 
Representatives why he refuses to testify. He 
cannot be held to answer until the Committee shall 
present the question to the House aijd the House 
shall, at its bar, through the Speakep.% present to 
him the question, and ascertain why he has refused 
to answer it.” 

The bare statement of the proposition njiakes it obvi¬ 
ous. Assume an individual Senator propounded a ques¬ 
tion which the witness thought improper; that the Sena¬ 
tor appealed to the Committee to adopt his question. 
May it not well be that upon the witness finding the whole 
Committee, or a majority thereof, considered the ques¬ 
tion was proper, he would then decide to answer it, and 

do so? Would he be guilty of a crime jfor his first 
refusal? Or, assume again the same situation, and the 
Committee or the House declined to support the Sena¬ 
tor’s demand, would the witness none the ldss have com¬ 
mitted a crime by his refusal to answer the individual 
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Senator’s question; notwithstanding the Committee or 
the Senate itself refused to adopt the question? 

The decision in McGrain v. Daugherty was rested by 
the Supreme Court, in large measure, upon the settled 
practice of the Houses of Congress. (273 U. S. 173,174). 

Is not then the settled practice with respect to inter¬ 
rogatories persuasive of the meaning of the statute if 

there is anv doubt about it ? 

% 

Xo better illustration of the practice of the Senate 
itself in respect to this point could be had than what 
actually transpired with Mr. Sinclair while a witness at 
a session of the Committee previous to the passage of 
S. J. R. 54, where he had appeared and submitted to a 
very comprehensive examination, but was reluctant to 
answer one question in particular because of its obvious 
impertinency and unnecessary intrusion into private af¬ 
fairs of other persons, as is shown from the excerpts of 
the Committee’s minutes set forth in the Congressional 
Record ( Ibidpp. 1689, 1690). 

Mr. Sinclair had given some testimony respecting a 
certain svndicate, and Senator Walsh demanded of him 

1 7 

the names of the members of that syndicate. Mr. Sin¬ 
clair then said: 

“1 have the names of the members of that svn- 
dicate here. If the Committee insists upon my giv¬ 
ing them to the Committee, I will do so. I think it 
is a private matter and do not think it is pertinent 
to this inquiry. I do not care to divulge the pri¬ 
vate business of other people, citizens of the 
United States, and corporation in which I am not 
interested * * *. 

“ Senator Walsh of Montana: I submit the mat¬ 
ter to the Committee, Mr. Chairman.” 

Mr. Sinclair thereupon offered to furnish the informa¬ 
tion to the Committee or any member in executive ses¬ 
sion, but indicated that he did not think it ought to be 
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made a matter of public record. With this offier Senator 
Walsh was not satisfied. 

“The Chairman: You may stale, Senator 
Walsh, what bearing this has according to your 
judgment.” 

Senator Walsh indicated that he was xinwilling to 
disclose the purpose. Then followed some discussion, 
another Senator expressing his inability to see the per¬ 
tinency. And after the discussion: 

“The Chairman: It wholly rests with the Com¬ 
mittee as to the course that shall be taken. 

“Senator Walsh: I ask that the Committee 
direct the witness to answer.” 

The Chairman thereupon put the question to a vote. 
Upon a roll-call, the affirmative prevailed; aid Mr. Sin¬ 
clair then answered. 

The pleader clearly considered that the question con¬ 
templated by the statute was a question of the Commit¬ 
tee, not of the individual Senator; for he avers 

“That thereupon the Hon. Thomas J. Walsh, 
a member of said Committee, for said Committee, 
propounded to said Harry F. Sinclaii* a certain 
question,” etc. (Rec.,p. 12), I 

but no proof was made that the question was propounded 
“for said Committee”. 

The precise question arose in United Stages v. John 
E. Searles, one of the companion cases of thb Chapman 
Case, which was tried in the Supreme Court ^>f the Dis¬ 
trict after the Chapman Case , and a verdict bf acquittal 
instructed by the Court. The case is reporteji in Wash¬ 
ington Late Reporter, Volume 25, p. 384 (not otherwise); 
and dealing with this point the learned Justice| said: 

I 

“The questions were put by Senatoif Allen, not 
by the Chairman of the Committee. Senator Allen, 
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in common with other members of the Committee, 
as it appears by the evidence, had the power to 
make proper inquiries of the witness who was 
under examination. That right cannot be ques¬ 
tioned. If a witness before the Committee refused 
on the ground of privilege, or on any other ground 
that was deemed sufficient by him, to answer a 
question put by any member of the Committee, 
were advised by the Commit tee that the question 
was put by its authority , and that it insisted upon 
an answer , his contumacy upon refusing to answer 
after such advice would be complete. In the case 
of the defendant, however, it appears that he was 
not advised that the answer was insisted upon by 
anyone. After his refusal to answer the questions 
that were put, his examination proceeded at great 
length. He was examined before the Committee 
on the 13th of June, 1894. His contumacy was re¬ 
ported to the Senate by the Committee on the 21st 
day of June, 1894, after his examination had been 
completed, and lie had been discharged as a 
witness. 9 9 

It will be recalled that the defendant here was like¬ 
wise excused as a witness immediately following the last 
question (Bee., p. 128). 

A moment ’s reflection concerning the analogy of the 
situation to like situations in a court of law will show 
that the offense is not committed until a refusal to answer 
after the question has been passed upon by the Court 
—the authority to require an answer. 

An attorney for a litigant asks a witness a question, 
and the witness declines to answer because he thinks it an 
unnecessary intrusion into his private affairs; or he 
thinks and says that he believes the counsel is fishing for 
evidence to be used in another proceeding. Is he in con¬ 
tempt then? Not at all. The questioner calls upon the 
Court to require the witness to answer, and the Court 
determines whether it is pertinent, and, if so, orders an 
answer. 
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It is only a persisting refusal that will constitute con¬ 
tempt. Likewise, the same situation with respect to a 
grand jury. A witness before it declines to answer a ques¬ 
tion either of the District Attorney or some member of 
the jury. He is brought before the Court, axfd only if he 
persists in declining to answer, after the Court has 
directed he shall, is he guilty of contempt. 


There was no proof that the questions were pertinent . 

The next essential ingredient of the effense as to 
which it is claimed the proof completely failed, is the 
allegations that the questions were pertinent to an au¬ 
thorized inqury. Under Point I hereof it Is contended 
that even with the aid of the innuendoes alleged following 
each question in the indictment, no indication of perti¬ 
nency to any legislative inquiry respecting the Naval 
Reserves could be discerned. But under this point we 
find that the questions are stripped even of those innuen¬ 
does and stand nakedly alone; for not a shred of evidence 
was introduced to establish the innuendoes! The ques¬ 
tions are set out in full at pages 4-6 ante hereof. 

With respect to the first count, the Government 
offered in Evidence Exhibits 17 and 18 (Rec., p. 90), the 
contracts referred to by the innuendo, and Senator Walsh 
testified that the contracts in question had been before 
the Committee (p. 91), but nothing further in relation to 
it; nothing about any 44 facts * * * touching the execu¬ 
tion and delivery’’ of the contracts which tjlie innuendo 
alleges were meant to be elicited by the question. The 
plain reasonable inference from the situation is that 
there were no such known facts, but that the Senator 
was conducting 

“a fishing expedition * * * upon the chance that 
something disagreeable might turn up.” (Mr. 
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Justice Holmes, in Ellis v. Interstate Commerce 
Commission, 237 U. S. 434, 444); 


and that, a fishing* expedition for evidence to aid in the 
prosecution of tiie civil and criminal proceedings then 
pending and about to be instituted in the courts. 

As to the fourth count, the question and the innuendo 
concerning the testimony of John C. Shaffer, the innu¬ 
endo of which is that the intention was to elicit from 
the witness “facts * * * touching the making of a cer¬ 
tain oral agreement,’’ etc. There was no proof what¬ 
ever offered by the Government to support this innuendo. 
The defendant, however, did show {Rec., p. 129) that in 
the bill in equity, brought by the Government previous 
to the Committee’s session, it is alleged in Paragraph 
26 thereof that the agreement recited in the innuendo had 
been entered into. 


Here the motive of the question is unescapable; an 
examination before trial in aid of the litigation; not in 
aid of legislation. 

No proof other than the bare question and the refusal 
to answer was offered in support of the pertinency of the 


question involved in the fifth count, that is, where and 

when the witness had met Secretary Fall “in November 

•/ 


and December last”. 


It is impossible to imagine any legislative purpose 

that could be effected or aided bv an answer to this in- 

* 

quiry. There is no difficulty at all, however, in discern¬ 
ing a very real motive, when it is borne in mind that 


“The Committee is acting as a grand jury and 
should go on and indict—find all the facts and 
report them to the Senate in the indictment” 
{Congressional Record, ibid., p. 1391), 


a new name indeed in this day and age for a legislative 

bill. 

As to the ninth count: Here again no proof whatever 
was offered in support of the innuendo, or otherwise to 
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support the averment of pertinency; and likewise no con¬ 
ceivable relation of the question to any possible legisla¬ 
tion can be conjectured. But it takes no invagination at 
all to find a direct relation of the question to the strand 

I v ~~ 

jury inquiry about to be instituted and to the charges 
contained in Paragraph 28 of the bill in equity thereto¬ 
fore filed by the Government seeking to cancel the leases 
( Rec. y p. 129). 

This Court may be curious as to how the trial Court 
could have supposed these four questions (pp. 13, 16, 17, 
21) to be pertinent to any legislative inquiry. The 
answer is, it did not. It simply accepted the view urged 
upon it by the prosecution that the overruling of the 
demurrer to the indictment established thb law of the 
case as to pertinency, not open to be reviewed by it. We 
think in that regard the trial Court erred, if, for no other 
reason, because it is conceivable that the learned Justice 
who passed upon the demurrer may have considered that 
the questions were aided in some measure by the innu¬ 
endoes. Consequently, the position confronting the trial 
Court at the close of the Government’s evidence was en- 
tirelv different from that subsisting on debiurrer. Bv 
the failure to make any proof of the innuendoes, the 
averment of pertinency then remained unsupported by 
anything but the naked questions; just as though the 
innuendoes had been stricken from the indictment. 

In the Scarles Case, Washington Law Reporter, Vol. 
25, page 384, Mr. Justice Bradley, in directing a verdict 
of acquittal for failure of proof of pertinency dealing 
with questions as to which the prosecution was at least 
able to suggest a conjectural relevancy, said: 

“There is nothing in the evidence that tends 
to show that these questions put were pertinent 
to the subject matter of the inquiry that the com¬ 
mittee was making. [Here the inquiry itself was 
concededly an authorized one.] It would seem, 
that, this being of the very essence of the charge 
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upon which this criminal prosecution is based, the 
pertinency of 1 lie question should be made to ap¬ 
pear affirmatively, and that the matter of its per¬ 
tinency should not be dependent upon mere con¬ 
jecture or speculation. Where on writ of error it 
appears that the right to put a particular question 
has been denied, it is held that it must affirma¬ 
tively appear that the question was material to 
the issue that was being tried. In the case of Phil¬ 
adelphia & Trenton K. K. rs. Stimson, 14 Pet. 448, 
it is said by the Court: ‘It is incumbent upon those 
who insist upon the right to put particular ques¬ 
tions to a witness to establish that right beyond 
any reasonable doubt for the very purpose stated 

bv them.’ 

* 

“Ifithat be so, where a case is being heard in 
an appellate court upon a writ of error, it must 
necessarily be so in a criminal prosecution, where 
the question of the contumacy of the defendant 
is absolutely dependent upon the question of the 
pertinency of the inquiry that was put to him, 
which he refused to answer, and the charge in all 
of its elements must be established by the evidence 
beyond a reasonable doubt. 

# J* # Jj*! Jfc $ *c 

“* * * when he is brought into a court of 
justice to respond to a criminal charge for refus¬ 
ing to answer a question that upon its face is 
apparently immaterial and impertinent, it should 
appear affirmatively, that other evidence was at 
hand, and could be produced, that was necessary 

to make the connection between the evidentiarv 

♦ 

fact and the ultimate fact, or, at least, that 
such evidence subsequently was obtained and pro¬ 
duced.” 

And in the Shriver Case, Washington Law Reporter, 
VoL 25 , page \ 414 , Mr. Justice Bradley pointed out that 
in no court of law would a litigant be allowed to pro¬ 
pound questions 

“merely to ascertain the names of persons whom 
they may desire to call at witnesses to disprove 
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the case of the opposite party.” (Citing Mr. Jus¬ 
tice Clifford, in Storm v. United Stages, 94 U. S. 
76, 84). 

Questions like those here involved, obviously in search 
of evidence to support litigation in the courts, are not 
pertinent questions within the meaning of thje statute. 

While, as previously pointed out, no presumption can 
be indulged to override the presumption of iijmocence and 
to dispense with proof of an essential ingredient of a 
crime, did not these inhibitions exist, still there would 
be no authority to presume the pertinency |of the ques¬ 
tions here involved, for the simple reason that it would 
violate the very fundamentals of the law of presump¬ 
tions. Presumptions, when permissible, subsist only un¬ 
til some evidence appears tending to negative^ them; then 
the presumption disappears, the burden shifts back, and 
proof must be supplied instead. The conflicting evidence 
does not need to be even a preponderance of proof on 
the point to shift the burden. Immediately <|my evidence 
appears to undermine the presumption, it falls, and proof 
must be produced. 

5 Wigmore on Evidence (2nd ed.f, Secs. 2490, 

2491, 2493, pp. 448-454. 

: 

! 

Here such conflicting evidence is presented on the 
Government's own case. The presumption would rest 
on the supposition that the Senators would stay within 
the law; would ask only such questions as they were 
lawfully entitled to; as were pertinent. Butj what is the 
fact? The ruling on demurrer holding threejof the ques¬ 
tions unauthorized, because not pertinent, establishes 
precisely the contrary of the presumption;! establishes 
the fact that it is not true that the Senators ^ere staying 
within the law and were asking only pertinent questions. 
So, the presumption would fall and the burden of proof 
shift back to the Government to establish by affirmative 
proof, by facts , that the questions were pertinent. 


64 


POINT III. 

The refusal of the Court to submit to the jury all 
the essential ingredients of the crime was a denial of the 
right to trial by jury. 

Under this Point will be considered assignments of 
error numbered 9, 10, 17, 21 to 27 inclusive, 31 to 42 in¬ 
clusive, 44 and 45, relating to the refusal of the Court to 
submit to the jury matters held by the Court to be mat¬ 
ters of law for its decision; and instructions given and 
refused in this respect. 

As has been indicated hereinbefore, the Court held 
that 

(a) Whether the defendant was summoned regularly 
or legally; 

( b ) Whether he was legally under oath March 22, 
1924; 

(c) Whether the questions propounded to him were 
questions of the Committee; 

(d) Whether the questions were pertinent; and 

( e ) Whether the inquiry pending March 22, 1924, was 
an authorized inquiry, as that phrase is defined in the 
preceding Point; were all questions of law to be deter¬ 
mined by the Court, and not even submitted to the jury 
with the Court’s instructions concerning its findings in 
that regard. In other words, these essential ingredients 
of the crime were not submitted to the jury for its deter¬ 
mination with the instructions of the Court concerning 
the legal effects of the facts proved, but instead the jury 
was expressly confined by the instructions to these issues 
of facts, namely, whether the defendant 

“was summoned as a matter of fact, whether he 
appeared as a matter of fact, in Washington; 
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whether he was sworn as a matter of faj?t, whether 
he was asked these questions and refused to an¬ 
swer them you are concerned only with the mat¬ 
ters of fact that are involved in those questions. 
Did he in New York get the command of the Senate 
committee to appear here as a matter of! fact? Did 
he appear here? When he appeared did one of 
the Senators—I have forgotten which one—or 
some officers of that committee, administer to him 
an oath? And did he then and there proceed to 
give certain testimony, and later when, he was re¬ 
called again refuse to give certain testimony? 

“Whether the officer who served him in New 
York had legal authority to serve hiin, whether 
the official who swore him, if you find frlom the evi¬ 
dence that he was served by an officer and that he 
was sworn by an official, whether the officer in New 
York or the Senator in Washington had legal au¬ 
thority to serve him and to administer [the oath to 
him, are not questions which you are called upon 
to decide. They are troubles which must be de¬ 
cided elsewhere’’ ( Rec. f p. 170). 

Thus, the jury was given these four special issues of 
fact and authorized and instructed, if they found them 
affirmatively, to render a general verdict of gjuilty. Cer¬ 
tainly this is not trial by jury, such as the Sixth Amend¬ 
ment requires. This Court has said, in the Egan Case 
(287 Fed. 958), the Supreme Court has said iij the Agnew 
Case (165 U. S. 36), and it has been said over and over, 
that every essential ingredient of the crinjie must be 
proven to the satisfaction of the jury beyond a reason¬ 
able doubt. 

Conceding, for the moment, that a situation may exist 
where an essential ingredient of an offense involves a 
question of law for determination of the ^ourt, there 
being no conflict of evidence or other ambiguity attendant 
upon the facts which are the basis upon which such legal 
conclusion is predicated, still the Court cannot take the 
ultimate fact away from the jury completely. In such 
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case it should instruct the jury that if it believes the 
facts, the predicate of its conclusion, the legal effect of 
them is to establish the essential ingredient to which 
they relate. This the Court not only did not do, but, 
when the jury returned for further instructions on the 
question of reasonable doubt, volunteered a reiteration 
of its charge concerning the limitations he had imposed 
upon its deliberations ( Recpp. 176, 177): 

“In the courts of the United States it is the 
duty of the jury, in criminal cases, to receive the 
law from the court, and to apply it as given by 
the court, subject to the condition that by a gen¬ 
eral verdict a jury of necessity determines both 
law and fact as compounded in the issue submitted 
to them in the particular case. 7 ’ 

Sparf & Hansen v. United States , 156 U. S. 51. 

An illustration of what should be done in such circum¬ 
stances is given in 3 Blashfield's Instructions to Juries 
(2nd ed.), Stc. 5675, in the case of perjury, where there 
is involved the legal conclusion of materiality; 2 Brick- 
ivood Sackett y s Instructions, Secs. 3256-3267, relating to 
perjury. 

See, also: 

People v. Clemenshaw, 59 Calif. 385; 

3 Thompson on Trials (2nd ed.), Sec. 5397, p. 
3220; 

1 Cooley 9 s Constitutional Limitations (8th 
ed.), p. 678. 

But, in the instant case, the error is all the more pro¬ 
nounced because some of the matters are clearly ques¬ 
tions of fact; as to others, there is no evidence upon 
which to base the legal conclusion, and as to substantially 
all the others, they are at least mixed questions of fact 
and law. 

It is manifest in such situations that the Court cannot 
take to itself the decision of such questions and take them 
away from the jury entirely. For example, respecting 
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the summons, in the first place there is no proof of sum¬ 
mons at all previous to the administration of the oath. 
As has been previously pointed out, there was a clearly 
defective summons issued March 19, 1924 (fc^ur months 
after the oath relied upon). If it is to be assumed that 
the summons of March 19, 1924, is the summons contem¬ 
plated by the statute, it is at least a question of fact as 
to whether or not the Sergeant at Arms intended to or 
did deputize the United States Marshal. It niight be in¬ 
ferred from the instructions that it was the view of the 
trial court that a regular legal summons was unnecessary, 
that any kind of a summons, even a telegrarfL from the 
Chairman of the Committee, would be sufficient, and, fur¬ 
ther, that a summons was not a pre-requisite to the ad¬ 
ministration of an oath. 

Mr. Justice Bradley, in instructing a verdict for the 
defendant in the Shriver Case, 25 Washington Laic Re¬ 
porter, p. 414, held that a regular summons, precedent to 
the oath, was a requisite to compliance with tjie statute; 
an essential ingredient. 

As has been seen before, there is no pretence that any 
summons of any kind had been issued before jhe oath of 
December 4, 1923. Again, whether the oath of December 
4, 1923, had any force, is dependent upon the question of 
fact whether there was an authorized proceeding pend¬ 
ing; and although whether the proceeding was an author¬ 
ized one, involves a legal conclusion, it is itself in turn 
dependent upon the facts respecting the status and mean¬ 
ing of the resolutions. 

Whether the questions were those of the Committee 
or of the individual Senators, is certainly a question of 
fact; and there is not a shred of evidence to indicate that 
they were the questions of the Committee. On the con¬ 
trary, the evidence would rather lead to the inference 
that the questions were not passed upon or adopted or 
in any other manner made those of the Committee. The 
only theory conceivable upon which it might be supposed 
a legal conclusion would be involved, would be by indulg¬ 
ing the presumption that questions asked by Committee- 
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men were questions of the Committee itself. As has been 
seen previously, no presumption can be indulged to over¬ 
ride the presumption of innocence. 

The pertinency of tlie questions necessarily involves 
questions of fact. First assuming they were all clear 
and unambiguous, it would be a question of fact, and 
fact alone, as to which branch of the resolution they were 
pertinent to; i. c., the judicial inquiry directed by the 
resolution, clearly without the jurisdiction of the Senate, 
or the legislative aspect within its competence. But three 
of the questions are plainly open to at least two, and pos¬ 
sibly more, Constructions. This may be illustrated best 
by taking that in the ninth count {Rec., p. 21): 

‘‘Senator Adams: Mr. Sinclair, 1 believe in an 
earlier hearing you testified, in answer to a ques¬ 
tion, that vou had in no wav, and none of vour 
companies had in any way, given or loaned any¬ 
thing to Secretary Fall. Is that correct?” 

Applying strict rules of grammatical construction, 
this question can have but one meaning, and that is, is 
the Senator's belief correct; is his recollection concern¬ 
ing the previous testimony correct? The “that” in the 
question refers back to “believe”. Now, if that is the 
true meaning of the question, it is obviously not pertinent 
within the proper interpretation of that word. Whether 
the Senator’s belief concerning previous testimony was 
correct or not, could not have the slightest influence in 
aiding a Senate effectually to legislate. If, however, the 
Court thought the other meaning was more probable, 
that is, to inquire whether anything had been given or 
loaned to Secretary Fall, and believed that such a ques¬ 
tion as that would be pertinent (although no pertinency 
is apparent), the most he could do in such circumstances 
would be to instruct the jury that they were to determine 
the meaning of the question as between those two mean¬ 
ings; and if they found the latter was the real meaning, 
that as matter of law he instructs them, it would be per- 
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concerning 


the fourth 


tinent, and, further, that if the defendant knew such was 
the meaning, that then the jury could find him guilty; 
but that if the jury believed the former meaning was the 
true meaning, or had any reasonable doubt 
what the meaning was, then they must acquip 

The same double meaning is present in 
count ( Rec., p. 16), and even more pronouncedly so in 
the first count (Rec., p. 13)—if it be construed to be a 
question at all. 

Situations of this kind arise with great frequency in 
the trial of causes where there are involved such issues 
as jurisdiction, venue, materiality, criminal libels, etc. 
In such cases the Court, of course, instructs the jury that 
it must determine the underlying fact and be guided by 
the Court’s conclusion of its legal effect in either direc¬ 
tion. Of course, a general verdict is returned, but there 
is incorporated in such verdict the application of the 
Court’s instruction concerning the legal effect of facts 


to the jury’s conclusion concerning the facts 

16 Corpus Juris, Secs. 2275, et seq 
United States v. Jackalow, 1 Blac 
Rex v. Karn, 5 Ontario Law Repo 


themselves. 

■y 

k. 227; 
ter, 704. 


“Questions of jurisdiction ordinarily belong 
and are decided exclusively by the court as pure 
matters of law; but here it is necessary that such 
facts should be passed upon by the jury before that 
question can properly arise. Where the jurisdic¬ 
tion, however, depends upon the existence of facts, 
the jury may, under the direction of th<j? court, as a 
matter of law, affirm, through the medium of a 
general verdict, that there is or is i}ot jurisdic¬ 
tion.” 


United States v. Saunders, 27 Fed. Cas. No. 
16220, p. 952. 


The defendant was not only entitled to h^ve all these 
matters go to the jury, but he was entitled to have the 
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benefit of any reasonable doubt respecting the facts in¬ 
volved in each of them. The denial of these rights de¬ 
prived him of a trial by jury. 


POINT IV. 


The Court erred in excluding defendant’s evidence 
of lack of wilfulness. 


Under this Point assignments of error numbered 9, 
10, 11, 18, 19, 20, 29, 30, 43 and 46 are considered. They 
relate to the refusal of the Court to receive evidence ten¬ 
dered by the defendant of the fact of his appearance 
before the Committee previous to the passage of Senate 
Joint Resolution 54 and five times freely submitting to 
extended and comprehensive examination upon the sub¬ 
ject which the Committee was investigating; the evi¬ 
dence of his counsel that the refusal was in the utmost 
good faith, based on competent advice to the witness that 
he might righifully refuse in all the circumstances; and 
the refusal of the Court to grant instructions requested, 
submitting to the jury the determination of whether 
there was such degree of wilfulness in the refusal as 
would be inherent in the nature of the offense under 


settled principles of constitutional law. 

The point here intended to be made was entirely 
misconceived in the court below, through confusion of 


it by the trial court and the prosecution with the tech¬ 


nical 4 4 



usually contained in statutes making 


offenses. 


We are not here contending that in the ease of a malum 
prohibitum statute, containing a qualification of wilful, 
it is insufficient for the Government simply to prove the 
facts constituting the offense and rely on the general 
doctrine that one is assumed to intend the consequences 
of his acts. The point here goes much beyond that ques- 
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tion. It is, in substance, that the decision in McGrain v. 
Daugherty, 273 U. S. 135, has in effect spel .ed into Sec¬ 
tion 192 the element of wilfulness, or, at the ^ery least, of 
scienter; and we say it must now be given that construc¬ 
tion to avoid running afoul of the Fifth and Sixth 
Amendments. There is of course no insuperable obstacle 
to doing this. 

Elementary rules of statutory construction permit, 
in proper circumstances, the addition, elimination or 
qualification of words in statutes when such is neces¬ 
sary, in order to avoid declaring the statute invalid, and 
yet at the same time preserve the legislative design. 
Such is precisely what was done in the Chapman Case, 
as shown in Point I of this brief (p. 15, an\e). It was 
claimed that the word “any” before “question” ren¬ 
dered the statute invalid, since the effect o|f it was to 
make an offense of the refusal to answer a question, quite 
without the jurisdictional power of the Senate to require. 
The Court held that the statute should be giVen 


“a sensible construction, such as will efffecuate the 
legislative intention, and if possible so as to avoid 
an unjust or absurd conclusion.” 

In re Chapman, 166 U. S. 661, 

What then, it should be inquired, is the legislative 
intention here, and we find the answer is to prevent the 
withholding from Congress of information necessary to 
enable it effectively to discharge its function of legisla¬ 
tion. That is the gravamen of the offense. 

We have next to notice some fundamental requisites 
of the Fifth and Sixth Amendments which Ineed to be 
observed in statutes which attempt to create offenses. 
They are that the statute itself, in its definition of the 
offense, must not be so vague and uncertain i]ji its terms, 
lacking in definable standards, as to make it impossible 
for the citizen to know that in doing an act (entirely free 
of moral turpitude) he is committing a crime or has com- 
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mitted one, until by some subsequent event or by virtue 
of some extraneous circumstance unknown to him the act 
becomes a crime {United States v. Fox, 95 U. S. 670). 
That is, he mav not know what has been forbidden until 
a court or jury, to which Congress has in effect attempted 
to delegate the function of legislation, has determined 
what act should be held to be criminal. 

An illustration is the Lever Act, so-called, passed 
during the War to prevent hoarding, which in Section 2 
attempted to make it an offense for one “to exact exces¬ 
sive prices for any necessaries In declaring that stat¬ 
ute unconstitutional because of its failure to afford any 
ascertainable standard of guilt, in United States v. Cohen 
Grocery Co., 255 IT. S. 81, Chief Justice White said {pp. 
89, 90): 

“The sole remaining inquiry, therefore, is the 
certainty or uncertainty of the text in question, 
that is, whether the words ‘That it is herebv made 
unlawful for any person willfully * * * to make any 
unjust or unreasonable rate or charge in handling 
or dealing in or with any necessaries/ constituted 
a fixing by Congress of an ascertainable standard 
of guilt and are adequate to inform persons ac¬ 
cused of violation thereof of the nature and cause 
of the accusation against them. That they are not, 
we are of opinion, so clearly results from their 
mere statement as to render elaboration on the 
subject wholly unnecessary. Observe that the sec¬ 
tion forbids no specific or definite act. It confines 
the subject-matter of the investigation which it 
authorizes to no element essentially inhering in 
the transaction as to which it provides. It leaves 
open, therefore, the widest conceivable inquiry, the 
scope of which no one can foresee and the residt 
of which no one can foreshadow or adequately 
guard against. In fact, we see no reason to doubt 
the soundness of the observation of the court be¬ 
low, in its opinion, to the effect that, to attempt to 
enforce the section would be the exact equivalent 
of an effort to carry out a statute which in terms 
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merely penalized and punished all acts detrimental 
to the public interest when unjust and unreason¬ 
able in the estimation of the court and jury. And 
that this is not a mere abstraction, finds abundant 
demonstration in the cases now before us, since in 
the briefs in these cases the conflicting results 
which have arisen from the painstaking attempts 
of enlightened judges in seeking to carry out the 
statute in cases brought before them are vividly 
portrayed. ’ ’ 

Applying these principles to the state of i;lie statute 
here in question in the light of McGrain v. baugiierty, 
supra, what do we find to be the situation? So long as 
the Senate might be proceeding upon an inqijiry within 
its quasi-judicial functions, the question is fr|ee of diffi¬ 
culty, for the reason that there are charges, in a sense 
issues—true, perhaps, not as clearly defined as issues in 
a court of law—but at least something of substance with 
reference to which pertinency might be judged. But 
when we get in the field of an inquiry in aid of legisla¬ 
tion, we find an entirelv different situation. All we have 
is the bare subject-matter alone; perhaps not even any 
settled tendency, trend or direction of the proposed legis¬ 
lation. There may be vast differences of opinion as to 
the nature of legislation that should be enacted, which 
will ultimately be reconciled or settled only long after 
the inquiry is completed. 

There is not only an absence of issues with respect to 
which relevancy might be determined, but a complete ab¬ 
sence—except for the subject-matter—of the very thing 
with respect to which relevancy is to be determined. It 
may be that there is in a Senator’s mind, entirely unex- 
pressed, an idea, a theory for legislation concerning a 
subject within the competence of Congress, to which a 
question might be entirely pertinent and legitimate once 
such theory was disclosed, without which, however, no 
relevancy could be conjectured by any one other than the 
particular Senator. 
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Again, much evidence mav have been taken before the 
question was 1 asked, and it may have developed facts 
pointing very reasonably in the direction of legislation 
concerning the subject-matter, and to those facts or that 
state of facts the question now asked might be clearly 
enough pertinent to one conversant with such antecedent 
testimony; yet, any indication of relevancy would be en- 
tirelv wanting to one not conversant therewith. Indeed, 
the pleader of this indictment well recognized the neces¬ 
sity, in order to constitute a crime, that the witness would 
know and understand the facts supposed to underlie the 
innuendo, and he alleges in each count (Rec., pp. 13, 16, 
17, 21) that the Senator meant and intended, as the ac¬ 
cused then and there well knew and understood, to elicit 
from him, the said defendant, facts which were then 
within his knowledge, etc. How could the defendant 
know what was in the Senator’s mind—unexpressed by 
the question—unless it would be through a knowledge of 
the extraneous circumstances referred to that would 
make the meaning of the question evident? (As else¬ 
where pointed out, there was of course no proof what¬ 
ever of the innuendoes themselves, to say nothing of 
knowledge of the defendant, in relation to the subject- 
matter of them.) 

So, it results that if the construction of this statute 
contended by the prosecution and given it by the trial 
court is to prevail, the case may well be that in either of 
the foregoing illustrations a witness may be interrogated, 
and, although in complete ignorance of the facts or theo¬ 
ries which might make pertinent the questions pro¬ 
pounded, that is, with no 4 4 ascertainable standard of 
guilt”, to guide or warn him, he becomes guilty of a crime 
—and finds out that it was a crime only after he might be 
accused, tried, and the Court, as here, determines as mat¬ 
ter of law that the question was pertinent. 

It should be borne in mind that the Government did 
not even attempt in this case to prove any such ex¬ 
traneous circumstances as might tend to establish perti¬ 
nency, although of course the affirmative was upon it. 


But the point here under consideration is pat what¬ 
ever inference might have been permissible to be in¬ 
dulged in the way of presumptions from the icts them¬ 
selves, in favor of the prosecution, under no circumstances 
should they be so conclusive as to preclude the defendant 
from rebutting them by showing his good fpth in the 
situation, and permitting a jury to pass upori the ques¬ 
tion of whether the offense has been committed 

It has been seen that if the meaning contended for by 
the Government is to be given the statut^, it falls 
squarely within the rule condemning its validity applied 
in the Cohen Grocery Co. Case, supra. 

Now, it is a settled rule of construction th^t where it 
is possible to adopt two meanings, one of which will re¬ 
sult in the statute being held constitutional, anfl the other 
unconstitutional, it is the duty of the Court construing it 
to adopt that construction which saves its constitution¬ 
ality, 

“including the duty of avoiding a construction 
which raises grave and doubtful constitutional 
questions if the statute can be reasonably con¬ 
strued so as to avoid such questions.” 

United States v. Delaware & Hudson Co., 213 
U. S. 366. 

If, then, that rule be applied to this statiite, we find 
that if it be construed to be limited by implication to only 
such instances as involve that degree of wilfulness, it 
would require at least that the witness was jadvised or 
had knowledge of the circumstances of fact iipon which 
relevancy might depend in situations where such rele¬ 
vancy was not apparent upon the face of a question as 
applied to the subject-matter of the investigation, as it 
was in the Chapman Case, ir construction of the Act is 
reached consonant with#' its purpose, an ascertainable 
standard of guilt exists and a grave doubt concerning its 
validity avoided. 
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It is submitted that when in McGrain v. Daugherty , 
supra , the Supreme Court used the words 44 rightfully re¬ 
fuse” it wrote into this statute the antonym of “right- 
fullv” i. e. 44 wrongfully” or 44 awfully”. 

Whatever conclusion this Court may reach upon the 
foregoing contention of the necessity of reading into the 
statute the word 44 wilful”, in situations such as here 
present it will at least recognize the necessity of scienter 
to constitute a crime. And although it is the rule in 
malum prohibitum statutes that, a knowledge of the facts 
existing, one may be presumed to intend the consequence 
of his acts, this is not an absolutely irrebuttable presump¬ 
tion. 


In Lehigh Coal & Navigation Co. v. United Stales , 250 
U. S. 556, there was involved this precise question. The 
statute (Hepburn Act) under which the prosecution was 
brought contains no 44 wilful”, simply providing that any 
one knowingly accepting from a common carrier a re¬ 
bate or concession, is guilty of an offense. The defend¬ 
ant had been indicted under this statute, and the facts 
were all plain and entirely undisputed, and it was simply 
a question of law whether they constituted a concession. 
The Court held they did. The case is particularly apt 
upon this point because of its similarity to the situation 
here involved. The defendant there offered proof which 
it claimed intended to offset the presumption against it. 
This proof was very like that here involved in some re¬ 
spects, showing good-faith action on advice of counsel and 
circumstances warranting a belief in the propriety of the 
defendant’s course. The trial court at first received this 
evidence, and then struck it out. The conviction was ap¬ 
pealed on that ground, and the Supreme Court 


44 Held, that the defendant was entitled to prove 
that it received such allowances in the honest be¬ 
lief that they were sufficiently described in and jus¬ 
tified under the tariffs, such belief having been 
based on advice given the defendant when the tar¬ 
iff description was first formulated, upon the ac¬ 
ceptance without objection by the Interstate Com¬ 
merce Commission of the numerous tariffs contain¬ 
ing it,!upon information from the carrier, in 1908, 


that the form was specifically approved by the 
Commission through its officer in charge of tariffs, 
and upon the fact that the Oommissio{i, in 1909, 
was informed through an examination of defend¬ 
ant’s records and books of the receipt of such 
allowances and did not object” (p. 556). 

The Government vigorously opposed this appeal, con¬ 
tending that, at most, all this evidence indicated was a 
mistake of law, and that that was irrelevant to the ques¬ 
tion of guilt or innocence ( p. 565); but the Court held 
nevertheless that it went to the point of knowledge and 
was properly receivable. 

Upon these premises it is earnestly insisted that the 
defendant was entitled to go to the jury, not alone on the 
question of pertinency, but upon the entire issue of guilt. 

Conclusion. 

It is submitted that not onlv was defendant’s convic- 
tion erroneous, but the indictment, even, grossly unjust; 
that upon the indisputable facts no offense was com¬ 
mitted; and that the judgment should be reversed and 
the case remanded with directions to dismiss (the indict¬ 
ment. 

It is manifest that a new trial could not aid the Gov¬ 
ernment’s case, because it is demonstrated tha^ the facts 
do not exist necessary to sustain a valid conviction. 

'‘All punitive legislation contemplates some 
relation between guilt and punishment. To inflict 
the latter where the former does not espst would 
shock the sense of justice of everyone.” | (Mr. Jus¬ 
tice Field, in Felton v. United States, 96 U. S. 699, 
703.) 

April 10,1928. 

Respectfully submitted, 

Martin W. Littleton, 
George P. Hoover^ 

Attorneys for Appellant. 

Frank M. Swacker, 

Of Counsel. 
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In the Court of Appeals of the district 

of Columbia 

! 

October Term, 1927 

No. 4681 

I 

j 

Harry F. Sinclair, appellant 

- j 

United States of America, appellee 


APPELLEE’S BRIEF 

Appellee does not deem it appropriate to answer 
the brief of Appellant point by point, bjit to set 
out clearly and succinctly the case against appel¬ 
lant as made out in the trial below and td demon¬ 
strate by reason and authority the correctness of 
the lower court’s ruling and conclusions and the 
legal soundness of the verdict of guilty on the first, 
fourth, fifth, and ninth counts of the indictment. 


Point I 

The indictment 

The indictment explicitly sets forth thfe resolu¬ 
tions that were pending before the Conuhittee on 
Public Lands and Surveys, a standing committee 



of the Senate of the United States, at the time 
the defendant was sworn and interrogated and re¬ 
fused to answer; it sets forth the questions ver¬ 
batim, not merely stating that the questions were 
pertinent, but details facts from which the Court 
may decide that the questions were as a matter of 
law pertinent. 

The indictment recites, among other things, by 
way of inducement, the following: 

1. That for many years, the Government has been 
greatly disturbed by the diminution in the supply 
of petroleum from which it secures the fuel oil, 
gasoline, and other products necessary for the op¬ 
eration of the naval vessels of the Government, and 
consequently interested in the conservation and 
economical production, particularly in the public 
domain. 

2. Because of these conditions Naval Petroleum 
Reserve No. 1, including more than 30,000 acres, 
was withdrawn by Executive order of September 

2, 1912, from settlement, location, sale, and entiy. 
Naval Reserve No. 2, embracing approximately 
31,330 acres, was withdrawn for like purposes Sep¬ 
tember 13,1912, and Naval Petroleum Reserve No. 

3, embracing 9,300 acres, was likewise withdrawn 
for like purposes on April 13, 1915, and all of these 
oil lands were so withdrawn for the exclusive use or 
benefit of the United States Navy, until the said 
orders should be revoked by the President or by Act 
of Congress. 
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3. On February 25, 1920, the Leasing j Act was 
passed. Without intending to recite the provisions 
of this Act or the several sections hereinafter re¬ 
ferred to in full, they provided: | 

Section 13. For the granting of prospecting per¬ 
mits on not exceeding 5,260 acres on ljands not 
within any known geological structure ancj. defining 
the terms and conditions upon which such permits 
could be granted. 

Section 14,15, and 16 describe the terms and con¬ 
ditions upon which a lease for one-four:li of the 
lands embraced in the prospecting permit may be 
made, provided that the permittee may b^ granted 
a lease for as much as 160 acres of said land if the 
permit contains that number of acres, and pro¬ 
vided oil or gas has been discovered, such leases 
to be for a term of twenty years, upon a lfovalty of 
five per cent in amount or value of the production, 
and an annual payment in advance of a (rental of 
$1.00 per acre, and upon other terms and condi¬ 
tions, and giving him a preferential right to the 
remainder of the lands in his permit, at a royalty 
of not less than twelve and one-half pejr cent in 
amount, the royalty to be determined by competi¬ 
tive bidding or to be fixed by such other fiiethod as 
the Secretary may by regulation prescribe. 

Section 17 provides for the leasing to tfie highest 
bidder, by competitive bidding, under general regu¬ 
lations, all unappropriated deposits of <fil or gas 
situated within known geological structures, in 
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tracts not exceeding 640 acres, said leases to be con¬ 
ditioned upon the payment by the Lessee of such 
bonus as may be acceptable and of such royalty as 
mav be fixed, at not less than twelve and one-half 
per cent of the amount or value of the production, 
at annual rentals of not less than one dollar per 
acre, leases to be for a period of twenty years, with 
preferential rights of renewal. 

Section 18 provides for the leasing of oil or gas 
wells, drilled to discovery, upon relinquishment of 
all rights claimed under the placer mining law and 
not within any naval petroleum reserve, and the 
payment of royalties therefor, but in no event shall 
such leases exceed more than one-half of the area 
embraced in said claims and in no case to exceed 
3,200 acres, if without the naval reserves, defining 
the terms and conditions thereof. If within the 
reserves, the Secretary of the Interior may lease 
the productive wells only in such claims, with land 
sufficient for the operation thereof, while the Presi¬ 
dent may, in his discretion, lease the remainder of 
said claim or any part thereof upon which oil wells 
have been drilled. 

Section 18-a authorized the President within 
twelve months after the approval of the Act to 
direct the compromise and settlement of certain 
gas or petroleum placer claims. 

Section 19 provided the terms and conditions 
upon which permits and leases could be made cover¬ 
ing claims initiated while such lands were not with¬ 
drawn from oil or gas locations and entered, and 


the claimants for which had previously performed 
all acts under then existing laws necessary to valid 
location, except to make discovery, and ujdon which 
discovery had not been made prior to the passage 
of the Act, and where assessment work thereon had 
been performed. 

4. The act of June 4,1920, directed the Secretary 
of the Navy to take possession of all properties 
within the Naval Petroleum Reserves on which 
there were no pending claims, and to conserve, de¬ 
velop, use, and operate the same, according to his 
discretion, directly or by contract, lease, 'or other¬ 
wise, and to use, store, exchange, or sell the oil and 
gas products thereof, and those from all the royalty 
oil from the lands in the Naval Reserves, for the 
benefit of the United States. 

5. Executive order, which in substaiice trans- 
ferred the entire administration of these Reserves 
to the Secretary of the Interior, with full authority 
to act thereunder, subject to the supervision of the 
President, and providing that the Secretary of the 
Navv, or the Assistant Secretarv, should only be 
consulted respecting general policies as io drilling 
and reserving lands located in the naval reserves. 

6. In addition to these matters, the indictment 
recites that on April 7, 1922, the Secretary of the 
Navy and the Secretary of the Interior, under the 
supposed authority of the Act of Congress of June 
4, 1920, and the Executive Order of May 31, 1921, 
executed a certain lease to the Mammoth Oil Com¬ 
pany for the 9,300 acres contained in the so-called 
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Teapot Dome, upon royalties therein set forth, and 
thereafter, on February 9, 1923, under said sup¬ 
posed authority, executed a certain other contract, 
supplemental to the said lease, and by this lease 
and contract, both of which were entered into 
without competitive bidding, provided not only for 
the leasing of said lands but the amount of royal¬ 
ties to be paid thereunder, the sale of the royalty 
oil to the Lessee, the construction by him of a large 
amount of storage and the tilling thereof with fuel 
oil, all without any bidding whatsoever. 

7. And on April 25, 1922, the same officials, pre¬ 
tending to act under the same authority, entered 
into a contract with the Pan American Petroleum 
& Transport Company for the construction of 
1,500,000 barrels of storage at Pearl Harbor, and to 
fill the same with fuel oil, all to be paid for by ex¬ 
change of royalty crude oil, and gave a preferential 
right to lease substantially half of Petroleum Re¬ 
serve No. 1. without giving any one else an oppor¬ 
tunity to bid for said preferential right, and there¬ 
after, on December 11, 1922, they entered into 
another contract with the same Pan American 
Petroleum & Transport Company for the building 
of 2,700,000 barrels of storage capacity at Pearl 
Harbor, and the filling thereof with fuel oil, and at 
the same time made a lease upon the entire Naval 
Petroleum Reserve No. 1, containing more than 
30,000 acres of land. 

8. On April 29, 1922, the Senate of the United 
States passed Senate Resolution 282, authorizing 
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the Committee on Public Lands to investigate the 
entire subject of leases on Naval Oil Reserves, with 
particular reference to the protection of the rights 
and equities of the Government of the United 
States and the preservation of its natural re¬ 
sources, and to report its findings and recojmmenda- 
tions to the Senate. 

On June 5,1922, it passed Senate Resolution 294, 
authorizing the Committee to issue subpoenas, and 
to require the attendance of witnesses to carry out 
the purpose of Senate Resolution 282. 

On February 5, 1923, Senate Resolution 434 was 
passed, continuing the former Resolution^ 282 and 
294 in full force and effect until the eijd of the 
Sixty-Eighth Congress, and on February 7, 1924, 
the Senate passed Senate Resolution 147i, in sub- 

i 

stance renewing and reaffirming the resolutions 
theretofore passed, and, in addition thereto, requir¬ 
ing the Committee “to ascertain what, if afiy, other 
or additional legislation may be advisable.’’ 

Without repeating, it is sufficient to say that 
there was then pending before this Committee the 
duty to investigate (a) the entire subject of leases 
upon naval oil reserves; (b) with particular refer¬ 
ence to the protection of the rights and equities of 
the Government of the United States and the 
preservation of its natural resources; (c) to ascer¬ 
tain what, if any, other or additional legislation may 
be advisable; and (d) to report its findings and 
recommendations to the Senate. 

102325—28-2 
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All of these matters were under investigation by 
the Committee on March 22, 1924, when Harry F. 
Sinclair was asked the questions contained in the 
first, second, fourth, fifth, eighth, and ninth counts, 
and all of which he refused to answer, which refusal 
resulted in the certification of these proceedings to 
the United States Attorney, their presentation to 
the grand jury, and the indictment herein. 

A casual consideration of the foregoing recitals 
must make it clear that a multiplicity of questions, 
both legislative and administrative, were bound to 
arise for the consideration of the Committee, under 
the several resolutions passed by the Senate. 

As appears by Count 1, Sinclair is asked to tell 
about a contract made bv him, on behalf of the 
Mammoth Oil Company, with F. G. Bonfils and Leo 
Stack, which bore date September 25, 1922, by the 
terms of which for $250,000 they were to release 
their rights to certain lands in the Teapot Dome. 

In Count 4 he was asked to tell about an oral 
agreement between the said Sinclair and Secretary 
Fall, relative to the leasing of the Teapot Dome to 
the Mammoth Oil Company, and which was condi¬ 
tioned upon the said Sinclair agreeing to set aside 
a certain part thereof for the benefit of the said 
John C. Schaefer. 

In Count 5 Mr. Sinclair was asked to state where 
and when he had met Secretary Fall during the 
months of November and December, and this was 
asked for the purpose of eliciting certain facts con¬ 
cerning conferences between Sinclair and Fall, 


touching the execution and delivery of th^ lease of 
April 7,1922, covering a part of the lands) included 
in the Executive order of April 30,1915. 

In Count 9 Mr. Sinclair is referred tp former 
testimony which he had given to the Committee, 
in which he said that neither he nor his companies 
had in any way given or loaned anything to Secre¬ 
tary Fall, and he is asked whether that answer is 
correct. The defendant is not claiming that any 
of his answers would tend to incriminate, and the 
question is asked for the purpose of inquiry, 
whether any improper or unlawful means or in¬ 
fluence had been used in the procurement of the 
lease. 

Of course, these questions do not cover the entire 
scope of the authorized inquiry by the Senate, but 
when we keep in mind the extent of the Reserves, 
the executive orders made respecting them, and the 
legislation which had been enacted for the:.r conser¬ 
vation and administration, as well as the: unusual 
and extraordinary contracts which were made by 
the Secretary of the Interior and the Secretary of 
the Navy with the Pan-American Petroleum & 
Transport Company and the Mammoth pil Com¬ 
pany, how can the Court say that these Questions 
were not pertinent to the inquiry? 

Mr. Sinclair secured on behalf of the J^lammoth 
Oil Company a lease and contract relating to the 
Teapot Dome. Bonfils and Stack claim io have a 
certain interest in certain lands within tlje Teapot 
Dome, for which the Mammoth Oil Company paid 
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$250,000. The Pioneer Oil & Refining Company 
and the Societe Belgo-Americaine des Petroles du 
Wyoming had a certain other interest in these lands 
for which the Mammoth Oil Company is said to have 
paid $1,000,000. John C. Schaefer had the promise 
from Albert B. Fall that certain lands contained in 
this same Reserve were to be set apart for him as a 
condition precedent to the leases to the Sinclair or 
the Mammoth Oil Company. Was not the informa¬ 
tion sought by these questions pertinent and rele¬ 
vant in the investigation of the entire subject of 
leases upon the Naval Reserves and would not this 
information have shed light upon whether or not 
additional legislation was necessary as called for 
by the resolution authorizing the investigation? 

Questions arose touching the execution and de¬ 
livery of the lease of April 7, 1922, for the lands in 
the Teapot Dome. This lease and contract were 
negotiated on behalf of the Government by Albert 
B. Fall. Was it not important to know where and 
when Sinclair met Secretary Fall during the 
months of November and December as bearing upon 
these negotiations? The Hyva Corporation was 
owned and controlled by Sinclair. It was dealing 
in securities of the Mammoth Oil Company which 
grew out of and were based upon the leasing of the 
Teapot Dome. Was not this information perti¬ 
nent to the subject of leases of the Naval Oil Re¬ 
serves and would it not assist the Congress in 
ascertaining what, if any, additional legislation was 
necessary. All of these inquiries related to the 


11 


disposal of public property, Naval Oil Reserves, in 
which the Government had an interest ancl the ques¬ 
tions were pertinent, in our judgment, whether this 
subject matter was considered legislatively or 
administratively. 

Point Two 

In addition to the manifest character of the questions 
themselves in pursuit of facts for the purpose of legis¬ 
lation, the Supreme Court of the United States has said 
that the courts should indulge the presumption that 
legislation is the real object 


In construing the word “pertinent” id the stat¬ 
ute it is respectfully submitted that this word is 
not to be considered as synonymous witli the word 
relevancy when used; for instance, in connection 
with a question asked during the course of a trial. 
There are certain standards of materiality that 
must be adhered to in interrogating witnesses dur¬ 
ing the trial of a case. But that standard, it is 
submitted, is not the one that should be used as a 
yardstick in measuring the pertinency j>f a ques¬ 
tion asked during the course of a Senatorial in¬ 
vestigation. 

In endeavoring to ascertain just what Congress 
had in mind in writing the word “pertipent” into 
the statute, it is safely plausible to assume that 
Congress sought only to refrain from punishing a 
man who refused to answer a question psked by a 
Member of Congress that had absolutely no bear¬ 
ing whatsoever upon the subject under inquiry. 
Doubtless, the word “pertinent” was written into 
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.the statute to safeguard a witness from the conse¬ 
quences of his contumacy when he refused to 
answer a question propounded, perhaps, in a ma¬ 
licious or prying or capricious manner by a Member 
of Congress. 

The view taken by the appellant in this cause 
seems to be that the word “pertinent’’ is synony¬ 
mous with “relevancy.” That is not a fair or an 
enlightened interpretation of the intention of Con¬ 
gress as viewed by the appellee. 

In considering whether the questions involved 
were pertinent, and in further considering the in¬ 
evitable corrolary as to whether or not legislation 
was contemplated, it might be stated that the Con¬ 
stitution n^ver envisaged the frustration of the 
powers, prerogatives, and duties of the legislative 
branch of the Government by the judicial. As ex¬ 
plicitly laid down by the United States Supreme 
Court in McGrain v. Daugherty, it should be con¬ 
ceded that the “only legislative object the Senate 
could have in ordering the investigation was to aid 
it in legislating; and certainly the subject-matter 
was such that the presumption should he indulged 
that this was the real object.” Here we have the 
Supreme Court stating in incisive fashion the 
proposition that the appellee contends is deter¬ 
minative in the instant case. 

Surely it is not to be maintained that the legisla¬ 
tive functions of the Government of the United 
States are to be controlled by a capricious, petty 
analysis of the objects of an inquiry instituted and 
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maintained under the aegis of that Congress itself. 
It would be a mockery of the just and enlighted rea¬ 
son that pervades the body and spirit of our law if 
it were, to be held that it must affirmatively and 
unequivocally appear in every question apked by a 
Congressional Committee, just what tl}e precise 
purpose in the way of legislation was contemplated 
by that body in putting that particular question. 
We have the United States Supreme Court stating 
that the presumption of validity should be indulged 
in the premises—and this, the appellee contends, 
states the law applicable to this case. 

The traditional attitude of our Courts throughout 
a century and a half is to be perceived in the long 
line of decisions carefully separating, segregating, 
and rendering immune from encroachment, the re¬ 
spective functions of the executive, legislative, and 
judicial departments of the Government. And are 
these time-honored precepts of our Constitution, of 
our laws, and of our decisions to be rejected by hold- 

: I 

ing that a single, solitary question, asked by a Con¬ 
gressional Committee must reveal within itself 
every object in the way of legislation contemplated 
at the time it was put ? 

It is a fundamental proposition that each house of 
Congress, under the broad powers endowed by the 
Constitution, has the right to do whatever i s custom¬ 
arily required in order to enable it to intelligently 
participate in the making of laws. Tl}e Courts 
have been reluctant to mark the limits, t^ie bound¬ 
aries, and the horizons of legislative needs and func- 
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tions. It would appear from these decisions that 
the Courts have recognized that the Congress of the 
United States, in functioning in its traditional man¬ 
ner as a parliament, is going to utilize its powers 
only in pursuance of proper objects. It would ap¬ 
pear an unwarranted invasion of another great 
branch of the Government if our Courts were to lay 
down lines of demarcation beyond which Congress 
might not advance in the pursuit of facts necessary 
to achieve the purpose of its existence. . In the in¬ 
stant case, it would appear that a Committee of the 
United States Senate, in the performance of a pub¬ 
lic duty, and acting under specific powers granted 
by resolution of the Senate, was engaged in ascer¬ 
taining the facts as to transfers of public lands, 
which transfers within the past year have been char¬ 
acterized as fradulent by the United States Supreme 
Court. Great areas of these lands containing oil 
deposits of incalculable value had been transferred 
to private individuals and corporations in a manner 
so surreptitious as to arouse the suspicion of the 
Senate and of the entire country. 

The Interior and the Navy Departments were 
concerned in the transaction, and great stores of 
oil, designed for emergency war-time use, were pass¬ 
ing into private hands to the apparent detriment 
of the Navy. The Senate was investigating to as¬ 
certain the real facts. It seemed that the Senate 
contemplated the disclosure of the real facts with 
a view to enacting remedial legislation that would 
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preserve these stores for the use of thq Navy in 
war time, and further to place restraint^ on those 
who would allow this oil to be purloined. The 
inquiry was not conducted into the private affairs 
of a private individual. It is apparent even from 
the limited record before this Court that a matter 
of the greatest national concern was junder in¬ 
vestigation. 

In considering the powers of Congress in the 
matter of obtaining facts as a predicate for fur¬ 
ther legislation, it is interesting to note the debates 
in Congress with regard to the contumacy of 
Thaddeus Hyatt in connection with the inquiry 
into the John Brown raid at Harpeif’s Ferry. 
These arguments are all the more significant in 
the consideration of the instant question when it 
is noted that the excerpts herein presented were 
utilized in the opinion of the United ^tates Su¬ 
preme Court in the Daugherty case (27^3 U. S.): 

Mr. Fessenden, of Maine. Where will you 
stop? Stop, I say, just at that point where 
we have gone far enough to accomplish the 
purposes for which we were created; and 
these purposes are defined in the Constitu¬ 
tion. What are they? The great purpose 
is legislation. There are some other things, 
but I speak of legislation as the principal 
purpose. Now, what do we propose to do 
here? We propose to legislate upon a given 
state of facts, perhaps, or under a given 
necessity. Well, sir, proposing tq legislate, 
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we want information. We have it not our¬ 
selves. It is not to be presumed that we 
know everything; and if anybody does pre¬ 
sume it, it is a very great mistake, as we 
know by experience. We want information 
on certain subjects. How are we to get it? 
The Senator says ask for it. I am ready to 
ask for it; but suppose the person whom we 
ask will not give it to us; what then ? Have 
we not power to compel him to come before 
us ? Is this power, which has been exercised 
by Parliament, and by all legislative bodies 
down to the present day without dispute— 
the power to inquire into subjects upon 
which they are disposed to legislate—lost to 
us? Are we not in the possession of it? 
Are we deprived of it simply because we hold 
our power here under a Constitution which 
defines what our duties are, and what we are 
called upon to do? 

Congress have appointed committees after 
committees, time after time, to make in¬ 
quires on subjects of legislation. Had we 
not power to do it ? Nobody questioned our 
authority to do it. We have given them 
authority to send for persons and papers 
during the recess. Nobody questioned our 
authority. We appoint committees during 
the session, with power to send for persons 
and i papers. Have we not that authority, 
if necessary to legislation? 

Sir, with regard to myself, all I have to 
inquire into is: Is this a legitimate and 
proper object, committed to me under the 
Constitution; and then, as to the mode of ac- 
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complishing it, I am ready to use judiciously, 
calmly, moderately, all the power which I 
believe is necessary and inherent, in order 
to do that which I am appointed to do; and, 
I take it, I violate no rights, either of the 
people generally or of the individual, by that 
course. 

Mr. Crittenden, of Kentucky. I come now 
to a question where the cooperation of the 
two branches is not necessary. There are 
some things that the Senate may do. How? 
According to a mode of its own. Are we to 
ask the other branch of the Legislature to 
concede by law to us the power <jf making 
such an inquiry as we are now making ? Has 
not each branch the right to makd what in¬ 
quiries and investigation it thinks proper to 
make for its own action? Undoubtedlv. 
You say we must have a law for iti Can we 
have a law ? Is it not, from the verv nature 
of the case, incidental to you as a Senate, if 
you, as a Senate, have the power of instituting 
an inquiry and of proceeding with that in¬ 
quiry? I have endeavored to show that we 
have that power. We have a right, in conse¬ 
quence of it, a necessary incidental power, to 
summon witnesses, if witnesses are necessary. 
Do we require the concurrence of j the other 
House to that? It is a power of our own. 
If you have a right to do the thing* of your 
own motion, you must have all powers that 
are necessary to do it. 

The means of carrying into effect by lav* 
all the granted powers is given where legisla¬ 
tion is applicable and necessary; hut there 


18 


are subordinate matters, not amounting to 
laws; there are inquiries of one House or the 
other House, which each House has a right 
to conduct; which each has, from the begin¬ 
ning, exercised the power to conduct; and 
each has, from the beginning, summoned wit¬ 
nesses. This has been the practice of the 
Government from the beginning; and if we 
have a right to summon the witness, all the 
rest follows as a matter of course. 

“The deliberate solution of the question on that 
occasion (says the Supreme Court) has been ac¬ 
cepted and followed on other occasions by both 
houses of Congress, and never has been rejected or 
questioned by either/’ 

With the view of curtailing the expression of 
appellee’s views on this particular phase of the 
instant case, there is submitted herewith a lengthy 
excerpt from the case of McGrain v. Daugherty, 273 
IT. S. 135, at 174. It sets forth the attitude of the 
ultimate tribunal of the land on the questions di¬ 
rectly herein concerned. So it is presented here¬ 
with without further comment: 

We are of opinion that the power of in¬ 
quiry—with process to enforce it—is an es¬ 
sential and appropriate auxiliary to the 
legislative function. It was so regarded and 
employed in American legislatures before 
the Constitution was framed and ratified. 
Both houses of Congress took this view of 
it early in their history—the House of Rep¬ 
resentatives with the approving votes of 
Mr. Madison and other members whose 
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service in the convention which framed the 
Constitution gives special significance to 
their action—and both houses have em¬ 
ployed the power accordingly up lo the pres¬ 
ent time. The acts of 1798 and 1857, judged 
by their comprehensive terms, weje intended 
to recognize the existence of thi^ power in 
both houses and to enable th£m ti employ it 
“more effectually” than before. So, when 
their practice in the matter is appraised 
according to the circumstances i|n which it 

° j 

was begun and to those in which it has been 
continued, it falls nothing short of a prac¬ 
tical construction, long continued, of the 
constitutional provisions respecting their 
powers, and therefore should be taken as 
fixing the meaning of those provisions, if 
otherwise doubtful. 

We are further of opinion that the provi¬ 
sions are not of doubtful meaning but, as was 
held by this Court in the cases we have re¬ 
viewed, are intended to be effectively exer¬ 
cised, and therefore to carry with them such 
auxiliary powers as are necessary and appro¬ 
priate to that end. While the power to exact 
information in aid of the legislative function 
was not involved in those cases, the rule of 
interpretation applied there is applicable 
here. A legislative body can not legislate 
wisely or effectively in the absence of infor¬ 
mation respecting the conditions which the 
legislation is intended to affect or change; 
and where the legislative body does not itself 
possess the requisite information—which not 
infrequently is true—recourse m|ist be had 
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to others who do possess it. Experience 
has taught that mere requests for such infor¬ 
mation often are unavailing, and also that 
information which is volunteered is not al¬ 
ways accurate or complete; so some means 
of compulsion are essential to obtain what 
is needed. All this was true before and 
when the Constitution was framed and 
adopted. In that period the power of in¬ 
quiry—with enforcing process—was re¬ 
garded and employed as a necessary and ap¬ 
propriate attribute of the power to legis¬ 
late—indeed, was treated as inhering in it. 
Thus there is ample warrant for thinking, 
as we do, that the constitutional provisions 
which commit the legislative function to the 

i 

two houses are intended to include this attri¬ 
bute to the end that the function may be 
effectivelv exercised. 

The contention is earnestly made on behalf 
of the witness that this power of inquiry, if 
sustained, may be abusively and oppressively 
exerted. If this be so, it affords no ground 
for denying the power. The same conten¬ 
tion might be directed against the power to 
legislate, and of course would be unavailing. 
We must assume, for present purposes, that 
neither house will be disposed to exert the 
power beyond its proper bounds, or without 
due 'regard to the rights of witnesses. But 
if, contrary to this assumption, controlling 
limitations or restrictions are disregarded, 
the decision in Kilbourn v. Thompson and 
Marshall v. Gordon point to admissible 
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measures of relief. And it is a necessary 
deduction from the decisions in KiTbourn v. 
Thompson and In re Chapman tt(at a witness 
rightfully may refuse to answer where the 
bounds of the power are exceeded or the 
questions are not pertinent to the matter 
under inquiry. 

We come now to the question whether it 
sufficiently appears that the purpose for 
which the witness’s testimony was sought 
was to obtain information in aid of the legis¬ 
lative function. The court beloW answered 
the question in the negative and put its de¬ 
cision largely on this ground, as is shown by 
the following excerpts from its opinion (299 
Fed. 638, 639, 640): 

“It will be noted that in the second reso¬ 
lution the Senate has expressly avowed that 
the investigation is in aid of ether action 
than legislation. Its purpose i^ to ‘ obtain 
information necessary as a basfis for such 
legislative and other action as the Senate 
may deem necessary and proper^’ This in¬ 
dicates that the Senate is contentplating the 
taking of action other than legislative, as 
the outcome of the investigation, at least the 
possibility of so doing. The extreme per¬ 
sonal cast of the original resolutions; the 
spirit of hostility towards the then Attorney 
General which they breathe; that it w T as not 
avowed that legislative action 4ras had in 
view until after the action of the Senate had 
been challenged; and that the avowal then 
was coupled with an avowal that other action 
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was had in view—are calculated to create the 
impression that the idea of legislative action 
being in contemplation was an afterthought. 

“That the Senate has in contemplation the 
possibility of taking action other than legis¬ 
lation as an outcome of the investigation, as 
thus expressly avowed, would seem of itself 
to invalidate the entire proceeding. But, 
whether so or not, the Senate’s action is in¬ 
valid and absolutely void, in that, in order¬ 
ing and conducting the investigation, it is 
exercising the judicial function, and power 
to exercise that function, in such a case as 
we have here, has not been conferred upon 
it expressly or by fair implication. What it 
is proposing to do is to determine the guilt 
of the Attorney General of the shortcomings 
and wrongdoings set forth in the resolutions. 
It is ‘to hear, adjudge, and condemn.’ In 
so doing it is exercising the judicial function. 

“What the Senate is engaged in doing is 
not investigating the Attorney General’s 
office; it is investigating the former Attorney 
General. What it has done is to put him on 
trial before it. In so doing it is exercising 
the judicial function. This it has no power 
to do.” 

We are of opinion that the court’s ruling 
on this question was wrong, and that it suffi¬ 
ciently appears, when the proceedings are 
rightly interpreted, that the object of the 
investigation and of the effort to secure the 
witness’s testimonv was to obtain informa- 
tion for legislative purposes. 
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It is quite true that the resolution direct¬ 
ing the investigation does not in t^rms avow 
that it is intended to be in aid of legislation; 
but it does show that the subject to be in¬ 
vestigated was the administration of the De¬ 
partment of Justice—whether its! functions 
were being properly discharged o^ were be¬ 
ing neglected or misdirected, and particu¬ 
larly whether the Attorney General and his 
assistants were performing or neglecting 
their duties in respect of the institution and 
prosecution of proceedings to punjish crimes 
and enforce appropriate remedies against 
the wrongdoers—specific instance^ of alleged 
neglect being recited. Plainly the subject 
was one on which legislation could be had 
and would be materially aided by the 
information which the investigation was 
calculated to elicit. This becomes manifest 
when it is reflected that the functions of the 
Department of Justice, the powers and 
duties of the Attorney General and the 
duties of his assistants, are all subject to 
regulation by congressional legislation, and 
that the department is maintained and its 
activities are carried on under spch appro¬ 
priations as in the judgment of Congress are 
needed from year to year. 

The only legitimate object the Senate could 
have in ordering the investigation was to aid 
it in legislating; and we think the subject 
matter was such that the presumption should 
be indulged that this was the real (jbject. An 
express avowal of the object would have been 
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better, but in view of the particular subject 
matter was not indispensable. In the Chap - 
man case, where the resolution contained no 
avowal, this Court pointed out that it plainly 
related to a subject matter of which the Sen¬ 
ate had jurisdiction, and said, “We can not 
assume on this record that the action of the 
Senate was without a legitimate object”; and 
also that “it was certainlv not necessary that 
the resolutions should declare in advance 
what the Senate meditated doing when the 
investigation was concluded.” (166 U. S. 
669-670.) In People v. Keeler, 99 N. Y. 463, 
where the Court of Appeals of New York 
sustained an investigation ordered by the 
Senate of that state where the resolution con¬ 
tained no avowal, but disclosed that it defi¬ 
nitely related to the administration of a pub¬ 
lic office the duties of which were subject to 
legislative regulation, the court said (pp. 485, 
487) c “Where public institutions under the 
control of the State are ordered to be in¬ 
vestigated it is generally with the view of 
some legislative action respecting them, and 
the same may be said in respect of public offi¬ 
cers.” And again: “We are bound to pre¬ 
sume that the action of the legislative body 
was with a legitimate object if it is capable 
of being so construed, and we have no right 
to assume that the contrary was intended.” 

While we rest our conclusion respecting 
the object of the investigation on the grounds 
just stated, it is well to observe that this 
view of what was intended is not new, but 
was shown in the debate on the resolution. 
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Of course, our concern is witlp the sub¬ 
stance of the resolution and not with any 
nice questions of propriety respecting its di¬ 
rect reference to the then Attorney General 
by name. The resolution, like the charges 
which prompted its adoption, related to the 
activtities of the department while he was its 
supervising officer; and the reference to him 
by name served to designate the period to 
which the investigation was directed. 

We think the resolution and proceedings 
give no warrant for thinking the Senate was 
attempting or intending to try thd Attorney 
General at its bar or before its Committee 
for any crime or wrongdoing, ^or do we 
think it a valid objection to the investigation 
that it might possibly disclose crime or 
wrongdoing on his part. 

The second resolution—the one directing 
that the witness be attached—declares that 
his testimony is sought with the purpose of 
obtaining 4 ‘information necessary as a basis 
for such legislative and other action as the 
Senate may deem necessary and proper.” 
This avowal of contemplated legislation is in 
accord with what we think is the right inter¬ 
pretation of the earlier resolution! directing 
the investigation. The suggested ^possibility 
of “other action” if deemed “necessary or 
proper” is of course open to criticism in that 
there is no other action in the master which 
would be within the power of tl^e Senate. 
But we do not assent to the view tljat this in¬ 
definite and untenable suggestion invalidates 
the entire proceeding. The right \jiew in our 
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opinion is that it takes nothing from the law¬ 
ful object avowed in the same resolution and 
rightly inferable from the earlier one. It is 
not as if an inadmissible or unlawful object 
were affirmatively and definitely avowed. 

We conclude that the investigation was 
ordered for a legitimate object; that the wit¬ 
ness wrongfully refused to appear and tes¬ 
tify before the committee and was lawfully 
attached; that the Senate is entitled to have 
him give testimony pertinent to the inquiry, 
either at its bar or before the committee; 
and that the district court erred in discharg¬ 
ing him from custody under the attachment. 

In the case of Interstate Commerce Commission 
v. Harriman, 211 U. S. 407, the court held that the 
powers of Congress as to investigation and legis¬ 
lation are not identical. The power of investiga¬ 
tion is wider and extends to matters on which it 
could not constitutionally legislate directly, if they 

are reasonablv calculated to afford information 

•/ 

useful and material in framing constitutional legis¬ 
lation. 

In the Chapman case the Supreme Court of the 
United States said: 

We can not assume on the record that the 
action of the Senate was without legitimate 
object and so encroached upon the province 

of that bodv. Indeed, we think it affirma- 

%> ' 

tively appears that the Senate was acting 

within its right and it was certainly not nec- 

essarv that the resolutions should declare in 
•> 
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advance what the Senate meditated doing 
when the investigation was concluded. 

At another point in the Supreme Court decision 
(the Chapman case ) it was said: 

It is true that there is the reference to 
“any” matter under inquiry and so on, and 
it is suggested this is fatally defective be- 

in its ex- 
than that 


cause it is too broad and unlimited 
tent; but nothing is better settled 
statutes should receive sensible construction, 
and such as will effectuate the legislative in¬ 
tention, and, if possible, so as to 
unjust or an absurd conclusion 


And we think the word “anvas used in 

mt 7 

% 

these sections, refers to matters vfithin the 
jurisdiction of the two houses of Congress 
before them for consideration ar|d proper 

pertinent 
g thereon. 


avoid an 


for their action; the question 
thereto, or to facts or papers bearin 

Point Three 


legal sum- 


There was proof of an authorized inquiry, a 
mons, and a duly administered oath 

I 

The resolutions under which the committee was 
acting, in chronological order, are as follows: 

67th Congress: 

April 29, 1922, Senate Resolution 282 (Record, 
p. 8) : This resolution, among other things, directed 
the Secretary of the Interior to send to the Senate 
copies of all oil leases made by the Department of 
the Interior within the various Naval oil reserves, 
Executive orders, correspondence, papers* files, etc.. 
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concerning the applications for leases; and further 
authorizes the committee— 

To investigate this entire subject of leases 
upon Naval oil reserves, with particular ref¬ 
erence to the protection of the rights and 
equities of the Government of the United 
States and the preservation of its natural 
resources, and to report its findings and rec¬ 
ommendations to the Senate. 

June 5, 1922, Senate Resolution 294 (Record, 
p. 9): The committee was authorized by this reso¬ 
lution to perform its duties at such times and places 
as it might deem necessary or proper, to require 
the attendance of witnesses, to require the produc¬ 
tion of books, papers, etc.; and it was further 
provided that— 

The chairman of the committee, or any 
member thereof, mav administer oaths to 
witnesses and sign subpoenaes for witnesses; 
and every person duly summoned before the 
said committee, or any subcommittee thereof, 
who refuses or fails to obey the process of 
said committee, or appears and refuses to 
answer questions pertinent to said investiga¬ 
tion, shall be punished as prescribed by law. 

February 5,1923, Senate Resolution 434 (Record, 
p. 10): Continues Senate Resolution 282 and Senate 
Resolution 292 (?) until the end of the 68th Con¬ 
gress. 

February 7,1924, Senate Resolution 147 (Record, 
p. 10): This resolution substantially combines both 
282 and 294; authorized the committee to sit and 
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perform its duties at such times and places as it 
deemed necessary; requires the attendance of wit¬ 
nesses; the chairman or any member is given au¬ 
thority to administer oaths, and the comijaittee is 
authorized in addition— 

To ascertain what, if any, other or addi¬ 
tional legislation may be advisably and to 
reports its findings and recommendations to 
the Senate. 

It is contended by counsel for appellants that 
because by Senate Resolution 434 Senate Resolu¬ 
tion 292 was brought forward, a resolution having 
little to do with the instant case, and that as it was 
under Senate Resolution 294 that the chairman of 
the committee or any member thereof was given 
specific authority to administer oaths to witnesses, 
accordingly on December 4, 1923, when defendant 
Sinclair w*as sworn before the committee, the com- 

i 

mittee was not proceeding in a duly authorized 
inquiry, and that accordingly the oath administered 
to him was not a duly administered or authorized 
oath. 

The position of appellee is that a reading of all 
the resolutions passed by the Senate in this con¬ 
nection, and having in mind the purposes and 
objects sought to be accomplished by tl|e Senate 
and its committee, as well as the contemporary 
historv of the entire transaction, that the insertion 
of “Resolution 292” in Senate Resolution 434 v’as 

i 

a clerical and typographical error; that What the 
Senate undoubtedly intended to do was to bring 
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forward “Resolution 294.” And it is our further 
contention that on the authorities following the 
court below was entirely correct in holding that the 
inquiry was an authorized one, as the manifest in¬ 
tention of the Congress was to cany on the investi¬ 
gation theretofore commenced. 

In Brunswick-Balke-Collander Co, v. Evans, 228 
Fed. 991-995, the United States District Court for 
Oregon said: 

The true purpose was to amend, and the 
effect of the legislation was to amend. 

So that, whether the Legislature 
adopted the one means or the other, the re¬ 
sult was the same, and the title, therefore, is 
not objectionable for not stating that it was 
an act to repeal. It was sufficient that it 
stated the true intent, namely, that it was an 
act to amend. We think the subject matter 
of the act was sufficiently expressed in the 
title, and therefore hold that the act is not 
void on account of the objections made to 
such title. Nor do we think that the mis¬ 
take contained in the title respecting the 
date of the approval of the original act af¬ 
fects the question. State ex rel. v. Banfield, 
43 Or. 287, 72 Pac. 1093. 

The Court said in State ex rel, v. Banfield, supra: 

* i * * r p] le ac t undei; consideration is 

entitled “An act to amend section 25 and 
section 28 of an act entitled ‘An act to revise 
and amend an act entitled “An act to estab¬ 
lish and incorporate the Port of Portland, 

* * ' ” thus indicating unmistakably 
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that what the amendment contemplated was 
not amendatory of the act of 1899, but of sec¬ 
tions 25 and 28 of a revisory and amenda¬ 
tory act to establish and incorporate the port 
of Portland, necessarily different and dis¬ 
tinct from it. Another feature rendering it 
impossible that reference could have been 
made to the act of 1899, if we m^y be per¬ 
mitted to make note of it, is that if contains 
but eight sections, numbered consecutively, 
while the act of 1901 contains sections cor¬ 
responding in number to those staged by the 
bill; so that it is made absolutely certain that 
the present act was not intended to i>e amend¬ 
atory of the act of 1899. 

2. Quotation marks are marks of punctua¬ 
tion (Webster’s Intern. Diet.) and the 
punctuation of an act or its title is not con¬ 
trolling in construing it for the purpose of 
ascertaining its real meaning, pays Mr. 
Justice Harlan,. in Hammock v. Loan & 
Trust Co., 105 U. S. 77, 84, “ punctuation is 
no part of the statute,” and this court, in 
treating of the subject, has declared the rule 
to be that “ courts will, in the construction 
of statutes, for the purpose of arriving at 
the real meaning and intention of the law¬ 
makers, disregard the punctuation, or re¬ 
punctuate, if need be, to render clear the 
true meaning of the statute” {Baker v. 
Payne, 22 Or. 335, 341, 29 Pac. 787), employ¬ 
ing veiy nearly the language of the court in 
Hamilton v. Steamboat R. B. Hamilton, 16 
Ohio St. 428. See, also, Allen v. Russell, 



32 


39 Ohio St. 336; Albright v. Payne, 43 Ohio 
St. 8 (1 N. E. 16) ; Cashing v. W or rich, 9 
Gray (Mass.) 382; Gyger’s Estate, 65 Pa. 
311. Commonwealth v Taylor et al., 159 Pa. 
451 (28 Atl. 348), is a case of much similar¬ 
ity to the one at bar, involving the inappro¬ 
priate use of the quotation marks, wherein 
the latter of subquotation marks was treated 
as if set back to the end of a preceding clause 
in the title, the sense being otherwise clear 
and perspicuous. So it is with the title of 
the present act. The meaning is clear, and 
we have only to readjust the quotation marks 
to relieve it of all confusion or doubt. The 
first contention is therefore not sustained. 

From School Dist. No. 11, Dakota County, Neb., v. 

Chapman et al., 152 Fed. 887: 

Act Neb., March 31,1887 (Laws Neb. 1887, 
p. 597, c. 76), is entitled “An act to amend 
‘an act to provide for the issuing and pay¬ 
ment of school district bonds, ? approved Feb¬ 
ruary 26, A. D. 1879, being subdivision 15 of 
chapter 79, Revised Statutes.” The only 
preceding Revised Statutes were those of 
1866, which being prior to the passage of the 
original act did not contain the same, but it 
constituted subdivision 15 of chapter 79 of 
the Compiled Statutes of 1881, and such Com¬ 
piled Statutes were named in the body of the 
amendatorv act. Held, that the obvious error 
in the title did not produce any uncertainty 
as to the subject of the amendatory act such 
as to render it invalid as in violation of the 


constitutional mandate that the subject of a 
bill shall be clearly expressed in its title. 

The Circuit Court of Appeals for the Ninth Cir¬ 
cuit in the case of Northern Pacific Expert Com¬ 
pany v. Metscham, in 90 Fed. 84, said: 

The reference to the title of the original 
act was therefore not accurate, but it was 
not such an error as was calculated to mis¬ 
lead the reader as to the purpose of the 
amendment. Trivial errors in describing 
title of the original act, which can Jaot mis¬ 
lead, will not invalidate the amendatory act. 

In General Investment Company v. Lake Shore 
Railroad, 226 Fed. 976, held to be trivial ayd with¬ 
out effect, the apparent change in statute caused by 
different punctuation. Court held, in effect, that 
no radical change in meaning is intended by the 
legislature unless the purpose is clearly manifested 
by a change in language. 

The Circuit Court of Appeals for the Seventh 
Circuit in Ross v. Schooley, 257 Fed. 290 said: 

The pole star of statutory construction is 
the legislative intent. If a legislative intent 
can unmistakably be gathered from title, 
text, context, and the background of com¬ 
mon knowledge, it is as much a part of the 
act as if it were all written out in the clearest 
words. 

The Circuit Court of Appeals for the First Cir¬ 
cuit in Motley v. Baker, 281 Fed. 41, said, in quot¬ 
ing with approval the Third Circuit in Carbon 
Steel v. Lewellyn, in 258 Fed. 533: 
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In ascertaining the true construction of 
the law, and thus carrying out its purpose, 
this Court must necessarily put itself in the 
position of Congress when it enacted the law, 
and from the circumstances and surround¬ 
ings then existing and the general purpose 
then in view seek to ascertain what was 
meant to be done, how best to construe and 
apply what was done. 

The Circuit Court of Appeals for the Ninth Cir¬ 
cuit, in Northern Commercial Co. v. United States, 
217 Fed. 33, said: 

As a premise, certain well-established 
principles of construction may be recounted. 
A court may, with propriety, where the lan¬ 
guage of the statute appears to be ambiguous 
or the meaning doubtful, put itself, so far as 
is possible, in the light that the lawmakers 
enjoyed and view the situation as it appeared 
to them, and therebv ascertain and discover 
the purpose and intendment of the enactment 
from the language employed in connection 
with the attending conditions and circum¬ 
stances, including the history of the times. 

This decision is predicated on the opinion of the 
United States Supreme Court in United States v. 
Union Pacific Railroad Company, 91 U. S. 72. 

The United States Supreme Court in Hamilton 
v. Rathbone, 175 U. S. 414, said: 

The general rule is perfectly well settled 
that where a statute is of doubtful meaning 
and susceptible upon its face of two construc¬ 
tions, the Court may look into prior and con- 


temporaneous acts, the reasons which in¬ 
duced the act in question, the mischiefs in¬ 
tended to be remedied, and the extraneous 
circumstances and the purpose intended to 
be accomplished by it, to determine its 
proper construction. 

The case of Hamilton v. Rathbone was fallowed 
by the Circuit Court of Appeals for the Sixth Cir¬ 
cuit as late as 1923 in Hamilton v. Kentucky Dis¬ 
tilleries, 288 Fed. 326. 

It was said in Federal Reserve Bank of Dallas 
v. Webster, 287 Fed. 579: 

In construing the Revised Statutes the 
presumption is against an intention to 
change the meaning and construction of a 
statute reenacted therein. Mere changes 
in phraseology arising from a condensation 
are not to be regarded as changing the pre¬ 
existing law, nor is it to be inferred that 
Congress by consolidating or transposing 
earlier provisions intended to change their 
effect, unless an intention to do so is clearly 
expressed. 

In Schmidt v. United States, 133 Fed. 257, the 
Circuit Court of Appeals for the Ninth Circuit said: 

It is a settled rule that, in the construc¬ 
tion of the Revised Statutes of the United 
States, a mere change in the phraseology of 
a prior statute will not be regarded gs alter¬ 
ing the law, unless it is clear that sgch was 
the intent; and it is another canon of con¬ 
struction that, in determining the meaning 
of ambiguous provisions in the revision, the 
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Courts may refer to the original statute from 
which the section was taken, to ascertain 
from its language and context to what class 
of ca&es the provision was intended to apply. 

In the case of Anderson v. Pacific Coast Steam¬ 
ship Company , 225 U. S. 187, the United States 
Supreme Court held that in adopting the Revised 
Statutes change of arrangements from earlier stat¬ 
utes will not be regarded as altering their scope 
and purpose: an intent of Congress to change the 
effect of prior law will not be presumed unless 
clearly expressed. 

In the case of Block v. Hirsh, 256 U. S. 135, the 
Supreme Court held that the legislative declara¬ 
tion of facts with regard to the wartime emergency 
growing out of rental of property in the District 
w r as entitled to great respect and was confirmed by 
common knowledge. 

In the case of Ozawa v. U. S., 260 U. S. 193. the 
Court said: 

The division of the Revised Statutes into 
titles and chapters is chiefly a matter of con¬ 
venience, and reference to a given title or 
chapter is simply a ready method of identify¬ 
ing the particular provisions which are 
meant. The provisions of Title XXX 
affected by the limitation of 2169 originally 
embraced the whole subject of naturalization 
of aliens. The generality of the words in 
2165, “An alien mav be admitted * * 
was restricted by 2169 in common with the 
other provisions of the title. The words 
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“this Title” were used for the purpose of 
identifying that provision (and others), but 
it was the provision which was restricted. 
That provision having been amended and 
carried into the Act of 1906, 2169 being left 
intact and unrepealed, it will requite some¬ 
thing more persuasive than a narrowly 
literal reading of the identifying woij-ds “this 
Title” to justify the conclusion that Con¬ 
gress intended the restriction to be no longer 
applicable to the provision. 

It is the duty of this Court to give effect 
to the intent of Congress. Primarily this 
intent is ascertained by giving the words 
their natural significance, but if this leads 
to an unreasonable result plainly at {variance 
with the policy of the legislation as a whole, 
we must examine the matter further. We 
mav then look to the reason of the enactment 

4 / 

and inquire into its antecedent history and 
give it effect in accordance with its design 
and purpose, sacrificing, if necessary, the 
literal meaning in order that the purpose 
may not fail. See Holy Trinity Church v. 
United States, 143 U. S. 457; Heydenfeldt v. 
Haney Gold Mining Co,, 98 U, S. 834, 638, 
We are asked to conclude that Congress, 
without the consideration or recommenda¬ 
tion of any committee, without a suggestion 
as to the effect, or a word of debate as to 
the desirability, of so fundamental 4 change, 
nevertheless, by failing to alter the identify¬ 
ing words of 2169, which section we may as¬ 
sume was continued for some serious pur¬ 
pose, has radically modified a statutje always 
theretofore maintained and conside red as of 
great importance. 
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It is inconceivable that a rule in force from 
the beginning of the Government, a part of 
our history as well as our law, welded into 
the structure of our national polity by a cen¬ 
tury of legislative and administrative acts 
and judicial decisions, would have been de¬ 
prived of its force in such dubious and casual 
fashion. We are, therefore, constrained to 
hold that the Act of 1906 is limited bv the 
provisions of 2169 of the Revised Statutes. 

We think it follows from the foregoing that 
the inquiry was an authorized one, and that the 
oath was duly administered. 

However, it should be likewise borne in mind in 
this connection that Section 102 of the Revised 
Statutes does not require that the witness “be 
sworn,” the gist of the offense seeming to be that 
if a person has been “summoned” as a witness by 
the authority of the Senate to give testimony upon 
a matter under inquiry before the Senate, and hav¬ 
ing appeared refuses to answer any pertinent 
question. 

In this connection it might be well to ascertain 
precisely the meaning of “summons” as set forth 
bv various courts. 

For instance, in Grove v. Campbell, 17 Tenn. 7, 
it was held that a “summons is not a process or 
writ; it is onlv a notice.” 

Furthermore, the Code of Civil Procedure of 
New York, under date of 1899, holds, in Section 
3343, that— 
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The word “notify” as used with respect 
to procuring the attendance of a juror is 
equivalent to the word “summons” as used 
in a like connection in the same constitution 
and laws. j 

Furthermore, in Plano Manufacturing Company 
v. Kaufert, 86 Minn. 13, it was said: 

A summons is not a process, but merely 
a notice given by plaintiff’s attorney to de¬ 
fendant that proceedings have bepn insti¬ 
tuted * * * 

The court’s attention in this connection is also 
called to the provision of Section 101 of the Revised 
Statutes, providing, among other things, that— 

Any member of either house of Congress 
may administer oaths to witnessed in any 
matter pending in either house pf Con¬ 
gress of which he is a member or any 
committee thereof. 

This phase of general authority is separate and 
distinct from any specific authority as given any 
particular committee of Congress in a resolution of 
either house. So that inferablv at least it convevs 
to any investigating committee the right to swear 
witnesses separately and distinctly from any right 
that may be conveyed by a particular resolution to 
that effect bv the Senate or the House as a whole. 

Further, as appears on pages 82 and 83 of the 
Record, the defendant was personally served on 
March 19, 1924, in the city of New York by 
William C. Hecht, United States Marshal for the 
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Southern District of New York, with a subpoena 
to appear before the committee, said subpoena being 
served by the Marshal at the request and direction 
of the Sergeant at Arms of the Senate. 

Counsel is advised of no statutory provision pro¬ 
viding how or in what manner the Sergeant at 
Arms of the Senate shall appoint his deputies, and, 
as stated bV the Supreme Court of the United 
States in the case of McGrain v. Daugherty, 273 
U. S. 135-155— 

The Senate adopted in 1889 and has re¬ 
tained ever since a standing order declaring 
that the Sergeant at Arms may appoint dep¬ 
uties to serve processes or perform other 
duties in his stead, that they shall be ‘‘offi¬ 
cers of the Senate” and that acts done and 

returns made bv them “shall have like effect 

* 

and be of the same validity as if performed 
or made by the Sergeant at Arms in per¬ 
son.” Citing Senate Journal 47, 51—1, De¬ 
cember 17, 1889, Senate Rules and Manual, 
68tli Congress, page 114. 

Point Four 

i 

There was no error in excluding defendant’s evidence of 

lack of willfulness 

It has been assigned as error in this case that the 
Court refused the admission of testimony tending 
to show that the defendant Sinclair did not willfully 
refuse to answer questions, but did so only on the 
advice of his attorney. 
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In the first place, in stressing this point, the ap¬ 
pellant is endeavoring to transpose in th^ statute 
the word 4 4 willfully. ’ ’ Further, he is endeavoring to 
give to that statute the meaning and interpretation 
of which it is not susceptible. The statute says 
nothing, in denouncing the refusal as a crime, as to 
whether the refusal shall be willful or otherwise, and 
therefore it is earnestlv submitted that tile Court 

" j 

acted properly in the circumstances in excluding 
evidence of this character. 

The contention of appellee is that matter such 

i 

as was sought to be introduced to show that Sin¬ 
clair acted on behalf of counsel might properly be 
brought to the Court’s attention at the tim£ of sen¬ 
tence simply with a view to the palliation ot punish¬ 
ment. Such evidence had no place in the; case in 
determining whether or not Sinclair was guilty- It 
might have been, as it was, called to the presiding 
Justice’s attention when Sinclair appeared for 
sentence. 

In United States v. Balint, 258 U. S. 250, it was 
held that punishment for an illegal act done by one 
in ignorance of the facts making it illegal is not 


contrary to due process of law. The opinion of the 
Court said in referring to the Act: 


It is manifestly proper to require every 
person dealing in drugs to ascertain at his 
peril whether that which he sells comes 
within the inhibition of the statute. And, if 
he sells the inhibited drug in ignorance of its 
character, to penalize him. 
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The Court further said: 

That whether scienter is a necessary ele- 

«/ 

ment of a statutory crime, though not ex¬ 
pressed in the statute, is a question of legis¬ 
lative intent to be answered by a construction 
of the statute. 

In the case of United States v. Behrman, 258 
II. S. 280, Mr. Justice Day said: 

It is enough to sustain an indictment that 
the offense be described with sufficient clear¬ 
ness 1 to show a violation of law and to enable 
the accused to know the nature and cause 
of the accusation and to plead the judgment, 
if one be rendered, in bar of further prosecu¬ 
tion for the same offense. If the offense 
be a statutory one, and intent or knowledge 
is not made an element of it, the indictment 
need not charge such knowledge or intent. 

Point Five 

There was no error in the Court’s charge or in the refusal 
of the Court to direct a verdict of not guilty 

The Court charged the jury as follows (Record, 
p. 170) : 

When I sav that vou have got to decide 
these four questions—whether Sinclair was 
summoned as a matter of fact; whether he 
appeared as a matter of fact, in Washington; 
whether he was sworn as a matter of fact; 
whether he was asked these questions and re¬ 
fused to answer them, you are concerned 
onlv with the matters of fact that are in- 
volved in those questions. 
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We submit that the Court left to the jury for 
their determination as triers-of-faet in this case 
the only questions of fact within their province, 
and we do not think that it requires any citation 
of authority to sustain the position of the trial 
court, that whether the defendant was summoned 
and sworn, and whether the inquiry was an author¬ 
ized one under the law and Constitution, and 
whether the questions were pertinent, wei(e purely 
questions of law for the Court and undejr no au¬ 
thority are questions that would be left for the 

determination of twelve lavmen. 

«/ 

And when the jury, from the evidence as set 
forth in the record, returned their verdict finding 
that as a fact Sinclair was summoned; that he ap¬ 
peared as a matter of fact in this city ;| that he 
was sworn as a matter of fact; and that as a fact 
he was asked the questions and refused t<|) answer 
them, their verdict is supported by the overwhelm¬ 
ing evidence in this case, and under well-established 
principles of law will not be disturbed, by the 
appellate court. 

It is respectfully submitted that the judgment 
and sentence of the Court below were correct and 
should be affirmed. 
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